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Court of Appeals of the District of Colombia 


No. 5040. 

Price Iron and Steel Company. Appellant, 


Commissioner of Internal Revenue. 


Dock cl No. 17825. 


Price Iron & Steel Company, Petitioner, 


Commissioner of Internal Revenue. Respondent. 

I 

Appearances: 

For Taxpayer: Geo. E. H. Goodlier, Esq. 

For Comm’r: J. E. Marshall, Esq., F. G. Harlan, jEsq. 


1926. 
June 22. 
“ 24. 

“ 24. 

Aug. 14. 


1928. 
Julv 9. 
Nov. 20. 


Boclcei Entries . 

Petition received and filed. 

Copy of petition served on Solicitor. 

Notification of receipt mailed taxpayer. 

Answer filed bv General Counsel. 

* 

Copy of answer served on taxpayer. 
Calendar. 


reneral 


“ 24. 

Dec. 12. 


Hearing set Nov. 20, 1928. 

Hearing had before Mr. Sternhagen. Ju4gment 
rendered for respondent in oral opinion aft trial. 
Memorandum opinion rendered. (Mr. Stern&agen) 
Judgment for respondent. 

Order of redetermination entered. 

Transcript of hearing 11/20/28 filed. 
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1929. 



4 i 



44 23. 

4 4 23. 
July 5. 
4 ‘ 6 . 

“ 6 . 

k4 S. 

Aug. 7. 

c 


» % 


v k 


13. 

15. 


44 16. 

“ 16. 


Supersedeas bond for $1,077.70 approved and 
ordered filed. 

Petition for review by Ct. of Appeals of D. C. 

with assignments of error filed by taxpayer. 

Stipulation of venue filed. Ct. of Appeals of D. C. 

Proof of service filed. 

Statement of evidence lodged. 

Motion for extension of time to perfect record for 

review filed bv taxpaver. 

• * • 

Proof of service of statement of evidence filed. 


Hearing August 7th. 

o o 

Order enlarging time to 8/21 29 for preparation 
of evidence and delivery of record entered. 

Hearing had before Mr. Sternhagen, Div. 10 on 
settlement of 2nd statement of evidence. Objec¬ 
tions thereto filed. Ordered original exhibits be 
sent up on review, exception noted to petitioner. 
Statement to be modified and also photostat ex¬ 
hibit no. 1 to be included therein. 

Objections to statement of evidence with proof of 
service thereon filed. 

Statement of evidence approved and ordered filed. 

Praecipe filed by taxpayer. Proof of service 
thereon. 

Motion for enlargement of time to Sept. 20, 1929 
for preparation of evidence and transmission 
and delivery of documents, filed by taxpayer. 

Order enlarging time to 9/20/29 for preparation 
and deliverv of record entered. 


Xow, August 28, 1929, the foregoing Docket Entries 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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Filed .Tune 22, 1926. 

United States Board of Tax Appeals. ! 

Docket #17825. | 

Price Iron and Steel Company, Petitioner, 

vs. 


Commissioner of Internal Revenue, Respondent. 

Petition. 

The above named petitioner hereby petitions for a re¬ 
determination of the defieiencv set forth bv the Commis- 

• « 

sioner of Internal Revenue in his notice of defieiencv (Bu¬ 
reau Symbols IT :CA :EYA : 3-7-60D) dated April 2f, 1926, 
and as a basis of his proceeding alleges as follows: 

1. Petitioner is a corporation with principal office', at 122 
South Michigan Avenue, Chicago, 111. 

2. The notice of deficiency, a copy of which is attached 
hereto and marked Exhibit “A,” was mailed to petitioner 
on April 27, 1926. 

3. The taxes in controversy are income and profit?; taxes 
for the calendar Year 1920, and are as follows: 

Defieiencv claimed bv Commissioner .. $*538 85 

• • • 

Overassessment claimed by Petitioner S, 136 39 


Amount in dispute $8,675 24 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following error: 

(a) The Commissioner has failed to allow, as additional 
cost of goods in 1920, the sum of $35,000.00 paid iji 1925 
to the Director-General of Railroads and to the New York 


Central Railroad Company, in settlement of additional 
cost of purchases from said railroad company in 1920. 

5. The facts upon which petitioner relies as the! basis 
of this proceeding are as follows: 

(a) The Price Iron and Steel Company, petitioner, is a 
corporation organized in 1913, under the laws iof the 
3 State of Illinois, and with principal office ijt 122 
South Michigan Avenue, Chicago, Illinois. | Ever 
since its organization it has been engaged in the bujsiness 
of buying and selling scrap metal. 
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(b) Petitioner rendered an income tax return for 1920 
as required by law and paid the tax assessed thereon of 
$9,748.52. Subsequently a Pevenue Agent investigated 
petitioner’s books and records and made a report thereon 
dated May 7, 1924, in which he recommended a deficiency 
for 1920 of $534.14. Subject to minor changes, the report 
of the agent has been approved by the Commissioner and 
made the basis ofi the deficiency of $538.85 stated in the 
letter of April 27, 1920, Exhibit “A ? ’ hereto attached. The 
finding’s of the Revenue Agent as adjusted by the Com¬ 
missioner for the year 1920 are acceptable to petitioner ex¬ 
cept as hereinafter stated. 

(<■) Subsequent to the examination of petitioner’s books 
and records by the Revenue Agent, as outlined above, and 
during the latter part of 1924, the Xew York Central Rail¬ 
road Company and the United States Government, through 
its Director-General of Railroads, made demand on peti¬ 
tioner for a certain sum of money which was claimed to 
be due from petitioner on account of scrap purchased by 
it from the Xew York Central Railroad Company during 
the vears 1919 and 1920. The basis of this demand was 
that an employee of the Railroad Company had under- 
graded large quantities of scrap, advertised and sold by 
it. The controversy was finally adjusted in 1925 by peti¬ 
tioner paying a total sum of $35,000.00 in settlement in full 
of said demands, of which amount tin* Xew York Central 
Railroad Company received $14,943.73 and the Director- 
General of Railroads of the United States received $20,- 
056.27. Xo part of said $35,000.00 paid by petitioner was 
for damages, interest or penalties of any kind, but the 
whole amount represented payment and satisfaction in full 
of the said claim of additional cost of scrap purchased 
from said railroad as outlined above. 

(rl) After payment of the $35,000.00, as stated in the pre¬ 
ceding paragraph, petitioner requested the Commissioner, 
in writing, to allow said $35,000.00 as additional cost of 

goods sold in 1920, and reduce its taxable income bv that 

**—- * 

amount. This the Commissioner refused to do and, on or 
about Xovember 24th, 1925, petitioner filed with the 
4 Collector of the First District of Illinois a refund 
claim for the year 1920, demanding refund of $8,- 
136.39, based upomthe contention that said $35,000.00 should 
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be deducted from income for 1920 as additional cost of goods 
sold. In arriving at the deficiency stated in letter df April 
27, 1926, Exhibit “A", the Commissioner has disallowed 
said refund claim on the ground that said purchases of 
scrap metal from the New York Central Railroad Com¬ 
pany represented contracts fully executed in 1920.j 

(c) Petitioner contends that the United States Govern¬ 
ment is not divisible and that it cannot, through onie of its 
branches, take money from petitioner in payment foy goods 
sold, and through another branch refuse to recognize said 

' . . j 

payment for goods sold. Petitioner further contends that 
the payment to the Xew York Central Railroad Company 
was of the same nature as the payment to the United States 
Director-General of Railroads, and stands in the same foot¬ 
ing as to deductibilitv from income in 1920. Petitioner 
further contends that the law and regulations promulgated 
thereunder by the Treasury Department permit and require 
the correction and amending of returns in the light of new 
evidence and facts subsequently disclosed bearing upon in¬ 
come. 

(/) Petitioner keeps books on the accrual basis and re¬ 
ports taxable income on that basis. Tt therefore contends 
that the said $35,000.00 payment would not be deducted in 
computing income for the year 1925, because said payment 
was for a liabilitv incurred in 1920 and that if said deduc- 
lion is not allowed in 1920, petitioner will be denied the 

benefit of said deduction in anv vear. 

• • 

(fj) Petitioner further alleges that, in purchasing said 
scrap metal from the Xew York Central Railroad Company, 
it purchased the same in open competitive market on sealed 
bids based upon specifications and grades of material as 
advertised by said Railroad Company and that before un¬ 
loading the railroad cars which were shipped to it it Chi- 
cargo upon its bids, petitioner was required to pay the 
sight drafts attached to bills of lading covering said cars. 
Petitioner therefore alleges and contends that it is \yithout 
fault in the purchase of said scrap metal, and that {he ad¬ 
ditional cost which it was required to pay in 1925, in order 
to avoid suit upon the claim of a much greater 
5 amount, was through no fault of its own. 

6. Petitioner prays for relief from the defieienjoy as¬ 
serted by respondent on the following and each of the fol¬ 
lowing particulars: 
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(a) Petitioner prays that the Board may allow the said 
$35,000.00 ])iud to the Director-General of Railroads and to 
the Xcw York Central Railroad Company in 1925 as addi¬ 
tional cost of eoods >old in 1920, and thereby lind that the 
net income for said year, as stated in the CommissionerV 
delieieney letter. should be reduced in the amount ot* said 
$35,000.00. and that the tax liability should be re-com¬ 
puted thereon. 

(h) Retitioner p'rays that, in accordance with the fore¬ 
going, tin* Board may find and so hold that no deficiency 
exists for 1920 but that, on the contrary, petitioner is en¬ 
titled to refund of sS 130.39, together with interest thereon 
from the date of payment as provided by law. 

(c) Petitioner prays for such other relief as it may be 
entitled to, or which to tin* Board may seem equitable and 
proper. 

Wherefore petitioner prays that tills Board may hear 
and redetermine the deficiencies herein alleged. 

Respect fully, 

< IKO. E. 11. GOODXER. 

CE<>. E. II. GOODXER, 

A tinmen f° r Pet itioner. 

Address: Mnusey Building. Wasbington, lb C. 

t )f Counsel: 

MATHEWS ,v TRIM RLE, 

Address: Munsey Building. Washington, D. C. 

0 I ( rifit of o>}}. 


State of Illinois, 

Cnmtfjf of ('oof;, ss ; 

Walter Bregnian, herebv dulv sworn, savs that he is the 
Secretary of Price Iron & Steel Company, the petitioner 

above named, and as such is dulv authorized to verifv the 

• • 

foregoing petition: that he lias read the foregoing petition, 
or had the same' read to him, and is familiar with the 
statements contained therein and that the facts stated are 
true, except as to those facts stated on information and 
belief, and those facts he believes to be true. 


(Signed 1 


WALTER BE EG MAX. 
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Subscribed and sworn to I>ei*<> 1*0 me this IStli dav pf June, 
192b*. 

(Signed) RUTH M. BELll, 

| seal.] Notary Public. 

Com. expires Pet*. 1b, 192b. 


Exiuktt “A." 


Form XP-2. 


(K539M.) 


Apr. 27, 1926 


IT :CA :1 > VA : :>-b() 1). 

Price Iron and Steel Company, 

122 S. Michigan Ave., I 

Chicago, Ill., 

Sirs : 

i 

The determination of your income and profits tax li¬ 
ability for the vear 1920, pursuant to an examination of 
your books of account and records, based upon a ruling 

made by the Bureau, disclosed a deficiency in tax amount- 
• . • 

ing to SbttS.Sb, as shown in the attached statement. 

In accordance with the provisions of Section 274 of the 

Revenue Act of 192b. you are allowed GO davs from the 

• • 

date of mailing of this letter within which to file a petition 
for the redetermination of this deficiency. Any such peti¬ 
tion must be addressed to the United States Board of Tax 
Appeals, Parle Building, Washington, I). (A, and must be 
mailed in time to reach the Board within the 60-day period, 
not counting Sunday as the sixtieth dav. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer had filed a 
petition and an assessment in accordance with the final de¬ 
cision on such petition has been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. Xo clajim for 
abatement can be entertained. 

If you acquiesce in this determination and do not| desire 
to file a petition with the United States Board of Thx Ap- 
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peals, you are requested to execute a waiver of your right 
to iile a petition with the United States Board of Tax Ap¬ 
peals on the enclosed Form A, and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D. ('., for the 
attention of IT :CA :PYA :3-7-60D. In the event that you 
acquiesce in a part of the determination, the waiver should 
be executed with respect to the items to which you agree. 

Respect fullv, 

I). II. BLAIR, 

Commissioner, 
By C. R. NASH, 
Assistant to the Commissioner. 

Enclosures: Statement, Form A. 
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Exiuiut **A"—Font. 

Statement . 

IT :CA:PYA : 3-7-601). 

In re: Price Iron and Steel Company, 122 S. Michigan 

Avenue, Chicago, 111. 

1920 Deficiencv in Tax.. $538.85 


Net income disclosed bv Revenue Agent's 
report, of which you have been furnished a 

copy . . . . .$53,168 75 

Deduct error in computation on R. A.'s report 14 


Corrected net income . .$53,16S.61 

Explanation of Adustments to Net Income. 

The addition to net income for income tax for 1919 was 
overstated on the Revenue Agent's report in the amount 
of 14c. 

Invested ('apital. 


Capital stock and surplus disclosed by 
amended balance sheet as at Januarv 1, 

1920 . : .!. . . 

Deduct: 

1. Add4 income tax for 

1917/18 . $1,480.19 

2. 1919 tax prorated, $-,- 

041.44 x .421448. 860 36 


$270,385.06 


2,340 


oo 


Invested capital 


$268,044.51 
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Explanation of Adjustments to invested Capital. 

1 and 2. Federal income taxes are deemed to have been 
paid out of the income of the taxable years for which they 
are levied. The additional taxes paid for 1917 and 1918 
have been deducted from surplus as at 1 lie beginning: of the 
rear in accordance with Article 845. Keauiations 45. 


'Tax Computation. 


Xet income . . . 

Invested capital 
Excess profits credit 

Total profits tax 

Xet income. 

Less: 

Profits tax 
Exemption 


$33,168.61 
208,044.51 
4,443 50 


T 


855,108 01 


5, r 4o.01 


jf*), i 4 »j . 0± 

2 ,( > 00.00 


i, i 4o.01 


Balance subject to tax at 

10% . 

Amount of tax at 10% . . 


45,423.00 


Total tax assessable 
Tax assessed. 

Deficiency in tax 


14,542.30 
I_ 

$"l|o,287.37 

|9,748.52 


$538.85 


Payment of the deficiencv should not be made! until a 
• • 

bill is received from the Collector of Internal Bevbnue for 
vour district, and remittance should then be made tb him. 

Your claim for refund of $8,150.59 for 1920 \vi 1 be re¬ 
jected in the next schedule to be approved by the Commis¬ 


sioner. 

In the opinion of this office, the amount of $55,000.00 paid 
in 1925, representing additional cost of .Roods purchased in 
1920, is not an allowable deduction from gross inclome for 
1920, as the evidence indicates that these purchases repre¬ 
sent contracts fullv executed in 1920. 

2—5040a 
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Xov, August 28, 1929, the foregoing Petition certified 
from the record as a true copy. 

[Seal U. S. Board of 'fax Appeals.] 

B. D. GAMBLIl, 

i Clerk V. S. Hoard of Tax Appeals. 

9 Filed Aug. 14, 192(5, l nited States Board ol fax 

Appeals. 

Fnited States Board of fax Appeals. 

Docket No. 17825. 

Price Iron and Steel Company, 122 South Michigan 
Avenue* Chicago, Illinois, Petitioner, 

v. 

Commissioner or Internal Revenue. Respondent. 

A nsiver. 

Xov comes the Commissioner of Internal Revenue, by 
his attorney, A. AY. 'Gregg, General Counsel, Bureau of In¬ 
ternal Revenue, and for answer to the petition of the tax¬ 
payer, admits, denies and alleges as follows: 

1. Admits the allegations of paragraph 1. 

2. Admits the allegations of paragraph 2. 

3. Admits the allegations of paragraph 5. 

4. (a) Admits the Commissioner has failed to allow as 
additional cost of goods sold in 1920, the sum of $35,000, 
claimed to have been paid in 1925, to the Director-General 
of Railroads and to the Xew York (Antral Railroad Com¬ 
pany in settlement; of additional cost of purchases from 
said railroad company in 1920, as alleged in paragraph 4 
(a) of the petition' but denies that the same constitutes 
error. 

5. Admits the allegations of sub-divisions {a) and (b ); 
for lack of information the Commissioner neither admits 
nor denies the allegations of subdivision (r): denies the 
payment of $35,000 as alleged in subdivision ( d ), but ad¬ 
mits the balance of said subdivision; denies the contentions 

set forth in subdivision (c) : admits petitioner keeps 

10 books on the accrual basis and reports taxable in¬ 
come on that basis, as alleged in subdivision ( f ), 

but denies the remainder of said subdivision; and for lack 
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oi* information the Commissioner neither admits nor denies 
the matter set forth in subdivision (rj). 

(>. Denies, generallv and speciticallv, each and every alle- 
nation contained in the petition not hereinbefore admitted, 
qualified or denied. 

Wherefore it is prayed that the appeal of the petitioner 
be denied. 

A. W . (IREG(j, 

General ('onnscl, Bureau <>f Internal Revenue, 

Of Counsel: j 

J. E. MARSHALL, | 

Special -1 Hornetj. Her* an oi Internal Revenue . 

! 

Now, August 28, 1929, the foregoing Answer certified 
from the record as a true copy. 

[Seal U. S. Board of Tux Appeals.) j 

B. 1). GAMBLE, 

Clerk C. .S’. Board of Tax Appeals. 

i 

11 A true copv. Teste: 

B. D. GAMBLE, ! 

Clerk V. S. Board of Tax Appeals. 

United States Board of 'fax Appeals, j 

Docket Xo. 1782"). 

Price Iron and Steel Company. Petitioner] 


Commissioner of Internal Revenue, Respondent. 

November 20, 1928. J 

George E. II. Goodlier, Esq., for the petitioner, j 

J. E. Marshall, Esq., for the respondent. 

i 

Mem o rand am 0 pin ion . 

Sternhagen : This proceeding duly came on for trial No¬ 
vember 20, 1928, before Division Number 10. 

The petitioner claimed that it was entitled to dpduct as 
cost of goods sold in 1920 an amount paid in 19il. The 
accrual basis was undisputed. The goods were purchased 
in 1920 and paid for prior to delivery in accordance with a 
recognized trade custom and presumably in accordance with 
the contract, although the contract is not in evidenc|e. Noth- 
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ing thereafter appears to indicate any additional con¬ 
tractual liability. Xo entry of additional liability was made 

« • * 

on the books and no other evidence indicates either a legal 
or an accounting* accrual or any idea of the petitioner that 
it might have an additional liability for the goods pur¬ 
chased. In 1924 for the first time claim was made by the 
seller that the goods purchased had been wrongfully classi¬ 
fied and graded and that an additional amount should be 
paid. This was disputed and negotiations were had be¬ 
tween counsel for a settlement of the dispute. In 

12 1925 the matter was settled by a payment of $35,000 
by petitioner to the seller, and it received a con¬ 
tractual release which was put in evidence. This release in¬ 
dicates, not that the amount was purely additional purchase 
price, as contended by petitioner, but that there was a 
liability of the petitioner for wrongful classification and 
other claims and damages. 

At the close of petitioner's case respondent moved for 
judgment on the ground of insufficiency of the evidence to 
establish the cause of action relied upon. The Division 
being of opinion for the reasons stated orally and appear¬ 
ing in the stenographer's transcript, that the evidence was 
insufficient to establish a cause of action, the respondent's 
motion for judgment was granted. 

Judgment will be entered for the respondent. 

« 

Xow, August 2S, 1929, the foregoing Memorandum Opin¬ 
ion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

i B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 

13 United States Board of Tax Appeals, Washington. 

Docket Xu., 17825. 

Price Iron and Steel Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Judgment. 

This proceeding duly came on for trial Xovember 20, 
1928. before Division Xumber 10, the petitioner being rep- 
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resented by his counsel, George E. 11. Goodlier, Esq., and 
the respondent being represented by his counsel, J. E. Mar¬ 
shall, Esq. Evidence being; offered and received iji behalf 
of the petitioner, and the petitioner having been heard in 
argument in respect thereof, and the Division being jof opin¬ 
ion, for reasons stated orally and appearing at length in 
the transcript, that the evidence is insufficient to establish 
error in the respondent's determination of a deficiency for 
the year in question, it is 

Ordered, adjudged and decided that there is a deficiency 
for 1920 of $538.85. 

Enter. 

(Signed) JOHN M. STERXHAGe|\ 

Member Untied Stales Board of Tax Appeals. 

Entered Xov. 24, 1928. 

A true copy. 

B. D. GAMBLE, 

Clerk r. S. Board of Tax Appeals. 

Xow, August 28, 1929, the foregoing Judgment certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

14 Tinted States Board of Tax Appeals, j 

Docket Xo., 17825. 

Price Iron & Steel Company, Petitioner, I 


Commissioner of Internal Revenue, Respondent. 

Stipulation for Court of Review. 

Tt is herein - agreed and stipulated bv and between conn- 
sel for the respective parties that review of the!Board’s 
decision and order in the above designated proceeding may 
be had before the Court of Appeals of the District of Co- 
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1 limbi a in accordance with the statutes made and provided, 
and regulations issued pursuant thereto. 

GEO. E. H. GOODXER, 

Connect for Petitioner. 

C. M. CIIAEEST, ’ 

Grin'rot ("o onset, Bureau of Inf. Per., 

Counsel for Respondent. 

Xow. August 28, 1*J29. the foregoing Stipulation for Court 
of Review eertiiicd from the record as a true copy. 

[Seal V. S. Board of Tax Appeals.] 

! B. 1). GAMBLE, 

(Irek r. S. Board of Tax Appeals. 

United States Board of 'fax Appeals. Filed May 2d, 


15 United States Board of 'fax Appeals. Filed May 

23, 1929 

In the Court of Appeals of the District of Columbia, 

-Term,-. 

Xo. —. 

Pkici Ikon A Steel Company. Petitioner, 


(\>mmission i-.*: ! op Internal Rkvenpk, Respondent. 

Petition for Rorrcte of Decision of the i nited States Board 

of Tax Appeals. 

(Board of Tax Appeals Docket, Xo. 17825.) 

To the Honorable the Chief Justice and Associate Justices 
of the Court of Appeals of the District of Columbia: 


J urisdiction. 

Your petitioner is aggrieved by a decision of the United 
States Board of 'fax Appeals rendered against it on Xo- 
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vember 24, 1928, in the case of Price Iron and Sjteel Com¬ 
pany v. Commissioner of Internal Revenue, No. j 17825, on 
the Docket of the Board, and respectfully submits its peti¬ 
tion for a review thereof, by the Court of Appeals of the 
District of Columbia, under the provisions of Sec- 
lb tions 1001, 1002, and 1003 of the Revenue Act of 
192b, as amended bv Section 903 of the Revenue Act 
of 1928. The parties have agreed that the review shall be 
had in this Court, as evidenced by a stipulation filed with the 
Clerk of the Board, pursuant to the provision of Section 
1002 (d) of the Revenue Act of 192b. 


Nature of the Controversy. 

Your petitioner respectfully represents to the Court: 

1. The Price Iron and Steel Company is a corporation 
organized in 1913, under the laws of the State of* Illinois, 
with the principal office at 122 South Michigan Avenue, 
Chicago, Illinois. Since organization it has been engaged 
continuously in the business of buying and selling scrap 
metal. 

2. Petitioner rendered a Federal income and pjofits tax 
return for the year 1920 as required by law and pjiid a tax 
assessed thereon of $9,748.52. Subsequently a | revenue 
agent investigated petitioner’s books and records dml made 
a report thereon dated May 7, 1924, in which h£ recom¬ 
mended a deficiency in tax of $534.14 for said year 1920. 

3. With the exception of certain minor changes, the re¬ 
port of the revenue agent has been approved bv the re¬ 
spondent and has been made the basis of a proposed defi- 
cienev in tax for 1920 of $538.85 as set forth in his letter to 
petitioner dated April 27, 1926. The findings of the rev¬ 
enue agent as adjusted by the respondent have been ac¬ 
cepted by petitioner except as hereinafter stated. 

4. Subsequent to the examination of the books and rec¬ 
ords by the agent as aforesaid, and during the latter part 
of the year 1924, the New York Central Railroad Company 
and the United States of America, through the Director 
General of Railroads, made demand on petitioner for a 
certain sum of money, to wit, $80,000.00 claimed to be due 
on account of scrap metal purchased by petitioner from the 
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Xew York Central Railroad Company during the years 
1918, 1919, and 1920. 

17 5. Petitioner had purchased the scrap metal as 

aforesaid, in open competitive markets on sealed 
bids based upon specifications and grades of material as 
advertised by said Director General or by said Railroad 
Company. Before unloading the railroad cars containing 
such scrap metal, petitioner had been required to pay sight 
drafts attached to bills of lading covering said cars. The 
basis of the above mentioned demand was that an employee 
of the railroad company had undergraded the scrap metal 
advertized and sold during tin* aforesaid period and that, 
as a result thereof, petitioner was liable for additional cost. 

6. The controversv was linallv adjusted during the vear 
192b by petitioner paying a total sum of $35,000.00 in set¬ 
tlement in full of said demand. Of the money so paid, the 
Director General of Railroads received $20,056.27 as addi¬ 
tional cost of scrap metal sold during the period of Federal 
control, and the Xew York Central Railroad received $14,- 
942.72 likewise as additional cost of scrap metal sold dur¬ 
ing the period from March 1, 1920 to December 31, 1920. 

7. After paying the claim as aforesaid, petitioner forth¬ 
with in writing, informed the respondent of the settlement, 
and requested him to allow said $35,000 as additional cost 
of goods sold in 1920. and to reduce petitioner's net tax¬ 
able income by that amount. This respondent refused to 
do, and on or about' Xovember 24. 1925, petitioner tiled with 
the Collector of Internal Revenue for the First District of 
Illinois, a refund claim for the year 1920, demanding refund 
of $8,136.39, based upon the contention that said $35,000 
should be allowed as a deduction from income for 1920. 

8. Petitioner keeps its books on the accrual basis and also 
renders its income tax returns on that basis. 

9. in the said deficiency letter of April 27, 1926, hereto¬ 
fore mentioned, respondent notified petitioner that its claim 
would be rejected, assigning as his reasons therefor the 
following: 

“In the opinion of this office, the amount of $35,000 paid 
in 1925, representing additional cost of goods purchased in 
1920, is not an allowable deduction from gross income for 
1920, as the evidence indicates that those purchases repre¬ 
sent contracts fullv executed in 1920.” 
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18 10. On or alioui June 22, 192C>. pet itioner bled with 

the United States Hoard of ’Tax Appeals, pursuant 
to the provisions of the Revenue Act of Idl’d, its petition 
setting' forth tin* above facts, relating to tin* controversy, 
and requesting a redetermination of tin* aforesaid defi¬ 
ciency on the ground that the Commissioner liad failed to 
allow as additional cost of goods in 1920 the sum ot 834.000 
paid in 1924 to the Director General of Railroads and to 
the Xew York Central Railroad Company, in settk meitl of 
additional cost of purchases from said railroad company 
in 1920. 

11. Thereafter. on August 14, 1920, the respondent filed 
with the Board his answer to the petition, in which answer 
respondent admitted that lie had failed to allow as addi¬ 
tional cost of goods sold in 1920 the sum of $3"),000 claimed 
by petitioner to have been paid to the Director (General of 
Railroads and to tlie Xew York Central Railroad Company, 
but denied that his failure to do so constituted error. 

12. The cause, boilin' at issue* under the rules of 'practice 
of said Board upon the biinn of such answer, duly came on 
for trial on November 20, 1928. at which time counsel for 
the petitioner offered an amendment to the prayer for re¬ 
lief in said petition to the effect that the net income for 1920 
as stated in said deficiency letter should be reduced by only 
that part of tile settlement of 824.0(10 which related to pur¬ 
chases of scrap metal made* durian 1920 as shown hy the 
proof. 

13. Petitioner, by competent witnesses and documents, 
submitted testimony fully supporting all facts alle.nod as 
aforesaid, and particularly established among other things 
that in 1924 it paid to the Director General of Railroads 
820,040.27 for additional cost of scrap metal purchased dur¬ 
ing the years 1918, 1919 and the period from January 1, 
1920 to February 29. 1920. of which 82.798.39 represented 
additional cost of scrap purchased during ihe aforesaid 
period in 1920: and that also in 1924 petitioner paid to the 
Xew York Central Railroad Company 814.943.73 as addi¬ 
tional cost of scrap metal purchased from said railroad 
during the period from March 1, 1920 to December 3*1. 1920. 

14. After petitioner had introduced its evidence at the 
hearing judgment on the record was granted to respondent 
on the ground that, as a matter of law, the contracts relat- 
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in- t,, tli- pnrcha.-c of sernp material during the years 
:11]S. jpp.i. ;iu< 1 i 920. were e< »in}>i»*1 <•< 1 and at an end at the 
:ime ;li,* car- \wiv delivered after payment, and that there 
\va> no * i a hi i 11 v -herein which ae< rued either legally or 
r rom fair n tet I i ed of .accounting in 1920 or prior 
I liei'et o. 

]p ]o. (): N’nvmiher -4, 192S, the Hoard entered its 

jin M l order of redetormination approving the defi- 
..j, i!rV (letermineh by respondent in the amount of 

£.">.hs,sr>. 


\ssioilments of Error. 

V,> T ir pet i t hel -;* T lieves and aver- that errors were com- 
>-.mi : y, to his damage and prejudice as shown 

hv the i oil owing: 

1. The Hoard erred in holding that contracts entered into 
holwecu petithnier and tin* In root or (tenoral ot Railroads 
and between i ;et it inner and tin* New York (Vntral Railroad 
Conipanv. in ti e Vear 1920. for the purchase of railroad 
scrap metal, were eompioteii in said yoai, and that peti¬ 
tioner'- ii a 1 dry thereon was at an end when ears contain¬ 
ing ,-uoh materia* were delivered hy the carrier alter pay¬ 
ment. 

g. Tiie Hoard erred in failing to tind that the demand 
*.iade noon peti; inner hy the Director (lonoral ot Railroads 
and tli,- Xew Y<>rk Central Railroad Company. in settle¬ 
ment of v. lri.-h sbhXMi was paid in 192b, represented a claim 
i’or addi! ionai c:»st of scrap metal sold to petitioner during 
the year- ISMS, 1919. and 1920. 

;J. The Hoard erred in failing to tiinl that petitioner in 

i.aid the Director General of Railroads $20,056/27 as 
. 

additional cost of i scrap metal purchased during the years 
H)is and 1919 and the period from January 1, ID—0 to 
February 2S 1920. of whieh amount $2,798.99 represented 
additional eo-i o; -era.p metal purchased during the afore¬ 
said pe: ; od ill !P2C 

4. Tlie Hoard erred in failing to lind that petitioner in 
lp -_>5 p ; >y u { i] lt . Xew York Central Railroad Company $14.- 
949.79 as itional cost of scrap metal purchased from 
said railroad during the period from 'March 1. 1920 to De¬ 
cember 91, 1920, 
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^’ Iu! J!,, ard on-ed in railing (o find ilmt the respondent 
ui 1 1 is determination ot tlie delicieney against the | etit inner 
llit* year l< 1-0 did noi include in \b- deductions from 
.iiross income I'or said year any part of the settlement of 
)00 paid as aforesaid. 

(5 - The Board erred in holding that no evidence had been 
introduced by petitioner upon which an accrual of a liabil¬ 
ity or payment i’or 1920 could be predicated. 

" () . l - Board erred in nrantiiu** respoude it a mo¬ 

tion for judgment on tin* record. 
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* 11(1 1S * i!! * iiiiorney ior petit immr: taal he knows the 

contents of the forego I ni>- petition; that to the best of bis 
knowledge and belief the slab incuts tlierein are true an 1 
iliat the assignments of error are well taken and ijiiXded 
jo he argued. 

GKO. E. li. GOOI>|\EI>. 

Subscribed and sworn to before ine thm * )0 nd dav of 
.Vay, 1.029. ‘ ‘ ' 

FLOPEXCE M. stephexsox. 

Xntar/f 7 } if hi ir. 

commission expires April 28, 1931. 

[Seal of Florence V. Stephenson. Xotarv Public. Dis¬ 
trict of Columbia. 1 
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Commismonk!: «>' Inh-iknai. Iikykni’e, Respondent. 

(Board <• f Tax Appeals Docket, Xo. 178*25.) 

Siaf< n/ri/f <>f Evidence. 

i' ii< • ahovout it CJ ■•nns:> cairn* on for bearing before the 
Tax Appeals, ai Washington, D. C., on the 20th 
;!ay «:i \o , nil . 2S. In* Honorable John M. Stern- 
ha.gen. Mc*m:;--r of Pa* presiding : there being* pres¬ 

ent petitioner b> its counsel, George E. H. Goodlier. Esq., 

us counsel, J. E. Marshall, Esq. (C. M. 

!’harest, G< acral CouuscL Bureau of Internal Revenue). 

Prior !•> : ! c ini rnduct ion of testimony petitioner amended 
paragraph 4 {<'■ of its pet iton so as to claim as additional 
cost of :'■.'><)(!' *o ! d ;?• 1020 onh • hat part of the settlement 
of s.TT • ■. iua ' a’ C um s made in 1020 as is proven 

by the petitioner. 

Whereupon petitioner, to maintain the issues on its be- 
behaif. ini rod-med hie mllov ing testimony: 

Walter I. Heryman, being first duly sworn, testified that 
he was thirtv-one vears of age, and had resided in Chicago, 
Illinois. «*»bo:ii vn years: that since the summer of 

1017 he had been '-on!inuously employed by petitioner. Price 
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Iron & Steel Company, except while lie was in the Army; 
that petitioner was a corporation engaged in i.myjing and 


selling scrap iron on a in'OEei 


t W it \ i*vC‘v v 


for petitioner in laying out a plant at (deary, Illinois, and 
after completing same was employed in its office; that in 
1917 lie transferred to petitioner's down town office as 
Office Manager, and in said latter emplovmont hac charge 
of the books of account and the having and selling of ina- 
terial: that sometime in 1920 or 19-7 lie was made Secre¬ 
tary of said Company. 

Thereupon witness, in explaining the nature of petition¬ 
er'.'" business, test liteO 'in:.' rue; us i-n ted sales of 
scrap material once a month: that each railroad sent out a 
form for bidding on which was listed scrap material 
22 to be sold: that a railroad sometimes had as much 
as fifteen or twenty thousand tons: that prospective 
purchasers were required to submit to the purchasing de¬ 
partment of the railroads sealed bids on which an award 
was made to the highest bidder on each item: that notice 
of acceptance was sent ont by mail or telegraph to the 
successful bidder: that the bidder then gave shipping in¬ 
structions to the vendor railroad after which the material 
purchased might be shipped at any time during a period 
of sixtv da vs allowed for shipment : that the railroads sent 
an invoice to the buyer: that ears were held by tin* -arrievs 
until the buyers had paid the invoice price: that payment 
was required to be made by a certified check before the 
car would be released to the buyer. 

The witness further testified that Price Iron £ Steel 
Company bid on seventy or rightv iihermit Musses of 
metals handled as sera]) iron: that soul* cars of se:*ap ma¬ 
terial were re-sold by it without unloading, as, for example, 
steel angle bars; but that ears of mixed materials were 
sent to the Company yards where, after imloadijng and 
sorting, the various classes of materials were stored for 
shipment until straight carload lots had accumulated. 

The witness further testified that mistakes in weights of 

i 

cars were often found, lmt that the railroads sold wijth their 
weighing and grading to govern: and that the aforesaid 
conditions prevailed in 1918, 1919. and 1920. j 

The witness further testified that during the said vears 

« 

1918, 1919 and 1920, petitioner purchased a considerable 


• • J 
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number of ears oi* 'material from the Xew York Central 
Railroad and or the Director General of Railroads acting 
in relation to said Raiiroad tompany *s ¥ lino>; that in its 
form calling for kids on serai) iron said Railroad listed 
i>pj>o>iI(.* each one oi the seventy or eighty items the num¬ 
ber of cars thereof offered for sale: that invitations to bid 
were sent out by .-aid Railroad about two weeks before 
closing date, which 1 was usualiv the tirst Thursdav in the 
month: that said Railroad required sealed bids to be sub¬ 
mitted on or before the date set for closing: that said 
Railroad scut out bn Saturday or Monday following the 
closing date its notices of award which allowed the suc- 
eessfni bidders ii\e da> - in which to give shipping instruc¬ 
tions: • ;• »;i y re basing n aieria: iron: said Raiiroad pe¬ 

titioner usually had cars shipped to Chicago, Illinois; that 
the Railroad consigned ears to the Freight Agent at Chi¬ 
cago. \\; o hei■ t • sa me n P <• Ireiglil yards until he had 
received petit loner's certified cheek, when the cars would 
he released !<■ tel 1 1 inner: iiial said Raiiroad conducted 
sales of scrap at the time of giving this testimony in the 
same manner as in 1918,1919. and 1920. 

\Yitne>> testified further that he was familar with the 
issues in a controversy wherein the said Xew York 
22 Feutral Railroad Company had claimed additional 
p oii* <,:• i; i ass scrap mat 'rial which it had 
sold to petitioner: that said claim was based on the ground 
that 'part of the cars purchased by petitioner had been un¬ 
dergraded: that the Commissioner of Internal Revenue 
had allowed as cdst of goods for 1920 the original pay¬ 
ments made for that year: that in 1924 tile Director Gen¬ 
eral of Railroads and the Xew York Central Railroad 
Company, acting through their attorneys, made verbal de¬ 
mand on petitioner for the sum of 880.000, alleging that 
certain cars had been sold and shipped to petitioner which 
contained material of a better grade than that actually 
bought by petitioner: that the said demand was for addi¬ 
tional cost of goods, for which payment had already been 
made by petitioner: that petitioner disputed said claim and 
referred the matter to its attorneys. West & Eckert, in 
Chicago, who thereafter conducted negotiations: and that 
during the year 1925 said claim was settled for the sum of 
$25,000.00. 
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Thereupon witness identified petitioner’s Exhibjit Xo. 1, 
which was received in evidence and testified that the same 
had been delivered to him by the Xew York Central Rail¬ 
road Company at the time of said settlement. The said 
Exhibit Xo. 1 is as follows: 
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U. S. Board of Tax Appeals. 

Div. 10, Docket 17S25. 
Petitioner’s Exhibit 1. 
Admitted in Evidence Xov. 20, 1928. 

West & Eckhart, Attornevs at Law. 
Know all men by these presents that Xew York 


Central 
ition of 


Railroad Co., a Corporation, for and in considers 
the sum of Fourteen Thousand, Xine Hundred Forty-three 
Dollars, Seventy-three Cents ($14,943.73), lawfulj money 
of the United States of America, to it in hand paid by 
Price Iron & Steel Company, a Corporation, and for other 
good and valuable considerations, receipt whereof are 
herebv acknowledged, has remised, released and Iforever 
discharged, and by these presents does, for itself, its suc¬ 
cessors and assigns remise, release and forever discharge 
the said Price Iron & Steel Company, its successors and 
assigns of and from any claim of any kind, character or 
description, for moneys due and owing, or to become due 
and owing to it for sera]) iron sold by said Xew York Cen¬ 
tral Railroad Co. to said Price Iron & Steel Company 
during the period from March 1, 1920 to December 31, 
1920, and which it is claimed by said Xew York Central 
Railroad Co. was wrongfnllv classified, and of and from 
all manner of actions, cause and causes of aetiorj, suits, 
debts, dues, sums of money, accounts, covenants, contracts, 
controversies, agreements, damages, claims and demands 
whatsoever in law or in equity, which said Xew Yoik Cen¬ 
tral Railroad Co. now has against said Price Iron £ Steel 
Company, or ever had, or which its successors or assigns 
hereafter can, shall or may have for, upon or by reason 
of any matter, cause or thing whatsoever, to the day of 
the date of these presents. 

In witness whereof said Xew York Central Railroad Co. 
has caused this instrument to be signed in its namd by its 
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Vice President and dttested by it.- Assistant Secretary, who 
has affixed the corporate seal hereto this twenty-eighth day 
of* March, A. D. 19-5. 

c. e. ?. 

THE XFAY YORK CENTRAL 
RAILROAD COMPANY, 

By R. 1). STARBUCK, 

Vice President. 

Attest: 

[ seal. 1 J. M. O' MAHONEY, 

As*/. Secretary. 

| Endorsed: | l . S. Board ot l ax Appeals. Die. 10, 
Docket 17825. Admitted in evidence Nov. 20, 1928. Peti¬ 
tioner's Exhibit 1. 

24 Tlie witness then identified petitioner's Exhibit 

No. 2 which was received in evidence, and testified 
that the same had been delivered to him by the Director 
General of Railroads at the time the said settlement was 
made. The said Exhibit No. 2 is as follows: 


U. S. Board of Tax Appeals. 

Div. 10, Docket 17825. 

Petitioner's Exhibit 2. 

Admitted in evidence Nov. 20, 192S. 

West & Eckhart. Attorneys at Law. 

Know all men by these presents that T, James C. Davis, 
Director General of Railroads, operating New York Cen¬ 
tral Railroad, for and in consideration of Twenty Thou- 
sand Fifty-six Dollars Twenty-seven Cents ($20,056.27) 
lawful monev of the Tinted States, to me in hand naicl bv 

• A • 

Price Iron vk Steel Company, a Corporation, and for other 

good and valuable considerations, the receipt and suffi- 

ciencv whereof are hereby acknowledged, have remised, re- 
» • • 

leased and forever discharged, and by these presents do, 
for myself, my successors and assigns, remise, release and 
forever discharge the said Price Iron <k Steel Company, its 
successors and assigns of* and from anv claim of anv kind, 
character or description for moneys due and owing, or to 
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become due and owing to me as such Director Geheral of 
Railroads, operating Now York Central Railroad, for scrap 
iron sold bv said Xew York Central Railroad or biy me as 
such Director General of Railroads to Price Iron|& Steel 
Company, during the period of Federal control and which 
it is claimed bv me, as such Director General of Railroads, 
was wrongfully classified, and of and from all manner of 
actions, cause and causes of action, suits, debts, dues, sums 
of money, accounts, covenants, contracts, contrcversies, 
agreements, damages, claims and demands whatsoever, in 
law or in equity, which 1 now have against said Price Iron 
& Steel Company, or ever had, or which my successors or 
assigns hereafter can, shall or may have, for. upo|n or by 
reason of any matter, cause or thing whatsoever to the day 
of the date of these presents. 

In Witness whereof 1, as such Director General j)f Rail¬ 
roads, operating Xew York Central Railroad, ha\je here¬ 
unto set my hand and affixed my seal this 30th day of 
March, A. D. 1925. j 

JAMES C. DAVIS, [3eal.] 
Director General of Bail roads, 
Operating Xew York Central Railfoad. 

Approved as to form. 

A. A. McLAUGHLIX, 

General Solicitor. 

[Endorsed:] U. S. Board of Tax Appeals. Piv. 10, 
Docket 17825. Admitted in evidence Xov. 20. 1928. Peti¬ 
tioner’s Exhibit 2. 


25 Witness further testified that the demand made 

by the Xew York Cent ral Railroad and tTie Hired or 
General was for additional cost of goods: and that said de¬ 
mand contained no element of damages or penalties of any 
kind: that the settlement of £35.000 was paid by two checks, 
—one to the Xew York Central Railroad and one to the Di¬ 
rector General,—in the amounts shown in the respective re¬ 
ceipts: that the petitioner kept records of cars of scrap 
metal bought and sold during 1918, 1919 and 1920: and that 
he, the witness, had the same records with him. 

Petitioner then introduced a list copied from its books, 
totaling $82,132.50, to show the original invoice price of the 
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were involved in the claim of the Director General. This 
list was received ih evidence and marked Petitioner's Ex- 
ill!)!! An. 4. 

('on 11 set for petitioner then stated that petitioner was 

not disputing the fact that the (’ommissioner had allowed 

the petitioner the full amount of purchases claimed by it 

in it - return for 1920; that there was no controversv over 

% 

that: and 1 tint tiiis concluded petitioner's case. 

Whereupon counsel for the respondent proceeded to cross 
examine the witness, but was stopped before his second 
ouesiion was completed by Member Sternhagen. who stated 
that if there was no more evidence to be introduced by the 
petitioner lie would entertain a motion for judgment on the 
record. 

Counsei for respondent then made a motion for .judg¬ 
ment on the ret ord. Pouiisei for petitioner made a short 
a rguuien ■ on the mot ion. 

The Hoard then grained respondent's motion for judg¬ 
ment on the recohi to which counsel for petitioner took 
e.xcej >t ion. 

The respondent called no witness at the hearing. 


I hereby certify that the foregoing is a true and cor¬ 
rect statement of all tin* evidence material to the assign- 
meats of error which was introduced at the hearing in the 
above entitled cause. 

GKO. K. II. GOODXER, 

GKO. K. II. GOODXER, 

Afioruc/f for Petitioner, 

The foregoing i> a correct statement of the evidence as 
settled by the lioard this — day of-, 1929. 

This statement of evidence approved 8/13/29. 

J. M. STERNHAGEN, 

Member U. S. Board of Tax Appeals. 



com mission i;n or internal revenue. 


Agreed lo. 

(\ M. Cl IA REST, 

Gen. Counsel . 
Bv JOILY (i. HARLAN. 


Now, August *JS, 1929, the foregoing eerlilied as lie origi¬ 
nal statement of evidence with original photostats Petition¬ 
er's Exhibits Nos. 1 and 2 included therein. 


| Seal L. S. Loan! of 'Pax Appeals.] 

B. I). GAMBLE, 

('Jerk Hoard of Tax Appeals. 

2d Excerpts from 11 coord. 

Item (a). 

The Member: Just a minute. Is that all of y:>ur evi¬ 
dence, Mr. Goodlier? 

Mr. Goodlier: Yes, sir. 

The Member: That is the entire case? 

M r. Goodlier: Yes, sir: all of the other facts are admitted 
in the answer as to the income. 

The Member: Let me see that before I let your proceed 
with cross examination. If there is not enough in the rec¬ 
ord now. there is no need of your trying lo make it less. 

Mr. Marshall: 1 do not think the taxpayer has'made a 
case, invself. 

The Member: I have* read the pleadings for the purpose 
of ascertaining the admitted facts, and if that is your en¬ 
tire case, i will entertain a motion to dismiss. 

Mr. Goodlier: That Is our case, vour Honor. 

Mr. Marshall: 1 move, then, for .judgment on the record, 
or to dismiss, whichever your Honor intended. 

The Member: 1 meant judgment on the record. 


Item (/;). 

The Member: I will grant the motion and give judgment 
for the respondent, because 1 think that the record shows 
there is no evidence upon which an accrual or paynkont for 
19-0 could be predicated. It is true that the evidence in- 
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db.*ate> that llic payment> made by tliis taxpayer 
•J7 Iii 1P2."> bad a relation to the sales of scrap made to 
; In * p< •!:: i om r i n 1 d*20 a 1 id priori hereto, but what that 
relation is • do not mean mathematically, bat legally — 
doos not appear, b. vnu>-‘ the terms of the contract of sale 
in ] !>’Ji i are not m evi< lence : but to the extent that the evi¬ 
dence indicate- anything about the terms of sale, it indi¬ 
cates that the -ah* was at that time complete: it indicates 
that at the time he >ah*s were made in lh20 and prior, it 
was the invaria ble practice of the railroads and the Di¬ 
rector General P> r fuse to make 1 delivery until complete 
navmeni in accordance with the contract had been made, 
and that these >a‘e> wviv made in accordance with that 
practice, as 1 that t: cars, when they arrived in Chicago, 

were held until he petitioner purchaser had paid in ac- 
conlance with it> contract. 

It >eem ' nr that indicate:- that everything hy way of 
liabilitv of thi- p nitioiier, which. lie had incurred contractu- 
allv. either by wav'oi written contract, il there was one as 
disclosed, bv the bids, or l»v anv oral contract, or bv any 
term imported u to '•> eon ract because ot customary trad¬ 
ing, all was complete ;nul at an end at the time the cars 
were delivered, alter 'payment. 

Xow. then, there 1 was a period when everybody was con¬ 
tent. evi rything wa> tranquil, for about four years. This 
taxpayer having at no time entered upon its hooks, so far as 
the reconi shows, any liability, or any belief that there was 
or might have been a liability, therefore, in accounting 
terminology, acerue the item. 

The taxpayer, not having done anything in the mean¬ 
while. warn confronted with some sort of a demand. The 
nature of the demand is. in my opinion, however, not clear. 

Counsel for the petitioner used the expression 
28 throughout the trial that there was a “demand for 
additional cost.** 1 cannot take that as necessarily 
representing w hat the demand was. It may have been what 
counsel hoped it was going to turn out to be, but I do not 
think the record shows it: but, to the contrary, as far as 
the record shows anvthing on the subject, it shows these ex- 
hihpv X os . 1 •«!!•' 2. which were typewritten upon the paper 
of A Vest X* Kekert. Attorneys at Law, who, the witness testi¬ 
fies were counsel for the petitioner, and not for the railroad 
or the Director General— I do not mean to presume or infer 
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anvthing from that except it shows it was not necessarily 
true that these papers were drawn up hy the railroad and 
therefore represent only the railroad's idea of what was 
going* on: it may be it represents also the petitioner's idea, 
and I must take it it represents tlie idea of both of them, 
and that is in form a bilateral contract. It speaks, not in 
terms of a receipt as ordinarily drawn. It starts out by 
saying, “Know all men by these presents that the Xew 
York Central Railroad Company, a corporation, for and in 
consideration of the sum of si4,94C>.7b ' .‘t which, 


of course, is language used in a contract and not jin a re¬ 
ceipt. It acknowledges receipt of the amount, and states 
that in consideration of that, has remised, released, and 
forever discharged, and so forth, the petitioner from any 
claim of any kind for moneys due and owing to it for scrap 
iron sold by the Xew York Central Railroad to the Price 
Company during the period from A;a wh 1. 192o t nDecem¬ 
ber 31, 1920. and which it is claimed, by the said Xew York 
Central Railroad Company, was erroneously classified, and 
also from matters of action, and so forth, including damages 
and claims whatsoever. So it is fair to assume that the 
Xew York Central and tile Director General had so|ne sort 
of claim against this petitioner which arose not merely out 
of an erroneous classification, but a wrongful classifica¬ 
tion. We may assume from this that the petitioner had 
something to do with the wrongful classification 
29 which involved it in liability for its participation, and 
all of that detracts rather from the implication that 
this was purely for cost of goods which had been sold five 
years before and which had been settled for in accordance 
with the usual customs, and presumably in accordance with 
the then contract at that time. 

In addition to that, 1 say the petitioner has not itjself by 
any proof indicated it ever admitted any liability, or even 
accounted for such a liabilitv on its books, as it did in some 

i 

of the other cases which the Board has decided, and with¬ 


out finding it necessarv to sav anvthing about the p; 
when it was made, or whether it was deductible 


ivment 
Id anv 


time, and if it was deductible, when, it seems to me clear 


er has 
either 


from this record and the evidence that the petition 
introduced, that there is no liability which accrued 
legally or from a fair method of accounting in 1920 ot* prior 
thereto, and therefore I sustain the respondent in his de- 


Ik) 
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termination that no such deduction is under the statute 
allowance. 

Mr. Marshall: i think your Honor lias a very clear con¬ 
cept <»i tiit* situai ion. 

Mr. (ioodner: Your Honor would not care to indicate 
whether von think that might he allowable.' 

The Member: 1 haven't any power to. 

Mr. Goodlier: Let the record show the petitioner takes 
exception to the ruling of tlie Hoard in granting respond¬ 
ent's motion for .judgment. 

(The above and foregoing are all of the proceedings had 
and te>timon\ heard in the hearing of the above-entitled 
cause: whereupon, the hearing in the above-entitled matter 
was concluded.) 

Xow. August 2*\ 1929. tin* loregoing excerpts from the 
record certified as a true copy. 

[Seal l . S. Hoard of 'fax Appeals.J 

H. D. GAMBLE, 

('Ink l \ S. i><>ard of Tax Appeals. 

.‘>0 United States Board of Tax Appeals. Filed Aug. 

13, 1929. 


In the Uourt of Appeals of the District of Columbia, 

Term,-. 


Xo. . 

Pkice Ikon A Steel Company, Petitioner, 

v. 

Commissionek'of Inteknal Revenue. Respondent. 

(U. S. Board of l ax Appeals Docket, Xo. 17825.) 
Prcccipe for the Record. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare, and transmit to the Clerk of the 
Court of Appeals, certified copies of the following docu¬ 
ments : 
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1. The docket entries of proceedings before the|T nit eel 
States Board of Tax Appeals in the above-entitled ease. 
*2. Pleadings before said Board. 

3. Memorandum Opinion of said Board. 

4. .Judgment and Order of Determination of Benciency 
entered. November *24, 192S. 

•). Stipulation of Court of Review. 

(5. Petition for Review. 

7. Statement of Evidence settled or agreed noon. 

8. The following portions of the Record of the proceed¬ 
ings at tile hearing held on Xovember *20. 1928, viz: 

( a ) Commencing on page twenty nine of said record with 
the ninth line thereof, rending as follows: 

"The Member: Just a minute, ete." and extending to the 
bottom of the page. 

31 (b) Commencing on page thirty-two of said rec¬ 

ord with the nineteenth line thereof, reading as fol¬ 
lows : 

“The Member: i will grant the motion, etc." and ex¬ 
tending to the end of the record. 

The foregoing to he prepared, eerti-'iod and transmitted 
as required by law and the rules of the Court of Appeals 
of the District of Columbia. 

Dated August 14. 1929. 

GKO. H. II. (JOODXER. 

GKO. K. H. GOODXERl 

Attorney for Petitioner. 
Address: Munsey Building, Washington, D. C. 

Service of the above accepted this loth dav of August, 

1929. 

C. M. CHAREST. 

II, 

General Counsel. Bureau of Internal Revenue, 

Attorney for Respondent. 

Now, August 28, 1929, the foregoing Pnreipe with proof 
of service thereon certified from the record as a true copy. 

I Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE] 

Clerk U. S. Boar fl of Tax Appeals. 
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i nit ed Slates Board oi' Tax Appeals. 


Docket No. 17825. 


INu k Ikon A Steel v’omi-anv. Petitioner, 


Co.MMLSSlO.NEK OF i NTER NAl. REVENUE, Respondent. 

Orrfrr Enlarging Time. 

Upon motion of counsel for the petitioner, it is 

Ordered that tile time for preparation of evidence and 
for transmission and delivery of certified copies of record 
papers sue petition for review of the above entitled proceed¬ 
ing in the Court of Appeals of the District of Columbia 
be and it is lierobv extended to August -1, 1929. 

(Signed) * LOG AX MORRIS, 

'Member IT S. Board of Tax Appeals. 

Dated Washington, D. July 8, 1929. 

A true copy. Teste: 

P>. D. GAMBLE, Cli:. 

[Seal l . S. Board ot Tax Appeals.] 

B. D. GAMBLE, 

Clerk r. S. Board of Tax Appeals. 

33 United States Board of 'fax Appeals. 

Docket No. 1/825. 

Price Iron A Steel Company, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of evidence and 
transmission and delivery of record papers sur petition for 
review of the above entitled proceeding in the Court of 
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Appeals of the District of Columbia be and it is hereby 
extended to September 20, 1929. | 

(Signed) C. ROGERS ARUXDEI|L, 

Member U. S. Board of Tax Appeals. 

Dated Washington, D. C., August 1G, 1929. 

A true copv. Teste: 

B. D. GAMBLE, Clk. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLjE, 

Clerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. Xo. 5040. 
Price Iron and Steel Company, appellant, vs. Commissioner 
of Internal Revenue. Court of Appeals, District ojf Colum¬ 
bia. Filed Sep. 4, 1929. Henry W. Hodges, Clerk. 
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IN THE 



April Term , 1929. 


No. 5040. 


Price Iron <£ Steel Company, Petitioner , 

v. 

Commissioner of Internal Revenue, Respondent. 


On Petition for Renew of Decision of the United 
States Board of Tax Appeals. 

(Board of Tax Appeals Docket No. 17825.) 

BRIEF OF PETITIONER. ! 

I 

I. Review and Jurisdiction. 

i 

j 

This case is before the Court on a petition for review 
of the decision of the United States Board of Tax 
Appeals, and is brought under the authority of Sec¬ 
tions 1001, 1002, and 1003, of the Revenue Act of 1926, 
as amended by Section 603 of the Revenue Act of 
1928. 

The parties have agreed by their respective counsel 
that the review shall be had in this Court, as evidenced 
by a stipulation filed with the Clerk of the Board, 
pursuant to the provisions of Section 1002(d) of the 
Revenue Act of 1926. (R. 13, printed record.) 
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II. Nature of Controversy. 

Petitioner, Price Iron and Steel Company, is an 
Illinois Corporation organized in 1913, with its princi¬ 
pal office at 122 South Michigan Avenue, Chicago. 
Since incorporation it has been engaged in the business 
of buying and selling scrap metal. (R. 3, 10.) It 
rendered, as required by law, a Federal income and 
profits tax return for the year 1920 and paid a tax 
assessed thereon of $9,748.52. Thereafter a reve¬ 
nue agent made an inspection of its books and records, 
and in a report dated May 7, 1924, recommended a 
proposed deficiency in tax for 1920 of $534.14. With 
the exception of minor changes the agent’s report was 
approved by the Commissioner of Internal Revenue 
and made the basis of a notice of deficiency of $538.85, 
bearing date of April 27, 1926. (R. 3, 7, 10.) 

During the year 1924, but subsequent to the reve¬ 
nue agent's inspection, the New York Central Railroad 
and the Director General of Railroads made a demand 
on petitioner for $80,000 on account of cars of scrap ma¬ 
terial sold to it during the years 1918, 1919 and 1920. 
(R. 21-22.) The basis of the demand was that during 
said period some of the cars had been undergraded and 
shipped containing material better than that actually 
bought and paid for. (R. 22.) Petitioner disputed 
the claim and referred the matter to its attorneys. 
(R. 22.) After several months of negotiations the 
controversy was adjusted in March, 1925, by pe¬ 
titioner’s paying $35,000.00 in full settlement of the 
demand. (R. 22.) Of the money so paid the Di¬ 
rector General received $20,056.27 for scrap iron sold 
while the New York Central Railroad was under 
Federal control (1918, 1919 and to March 1, 1920), 
and the New York Central Railroad $14,943.73 for 
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material sold by it during the remainder of the year 
1920. (R. 21, 22, 23, 24.) Petitioner keeps its booksj 

on the accrual basis and also renders its returns on! 
that basis. (R. 5, 10.) Petitioner, in filing its 1920 
return, reported as cost of goods sold only the original 
bid price of purchases made in that year, which amountj 
has been used by the Commissioner in arriving at the 
income on which his deficiency is based. (R. 22, 26.) 

On November 24, 1925, petitioner, having previouslyj 
advised respondent of the settlement and requested 
adjustment therefor, filed with the Collector of In-| 
ternal Revenue for the First District of Illinois a claim' 
for refund of 88,136.39 taxes paid for 1920. The claim 
was based on the contention that the payment ofj 
835,000.00 made to the Director General of Railroads 
and the New York Central Railroad should be de¬ 
ducted from income as additional cost of goods soldJ 
(R. 4, 10.) In his deficiency notice of 8538.85 mailed 
on April 27, 1926, the respondent informed petitioner 
that its claim would be rejected, assigning the follow-! 
ing reason for his action: I 

“In the opinion of this office, the amount of 
835,000.00 paid in 1925, representing additional 
cost of goods purchased in 1920, is not an allow¬ 
able deduction from gross income for 1920, as the! 
evidence indicates that these purchases repre¬ 
sent contracts fully executed in 1920.” (R. 9.) 

Within the time prescribed by law petitioner ap¬ 
pealed to the United States Board of Tax Appeals, and 
requested a redetermination of the deficiency set forth 
in the aforesaid notice on the ground that its net income 
for 1920 as computed by respondent should be reduced 
by 835,000 for additional cost of goods sold in that 
year. (R. 3, 6.) Respondent’s answer admitted 
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failure to allow such additional cost, but denied that 
his action constituted error. (R. 10.) Under the 
rules of practice of the Board the cause then being at 
issue came ion for hearing on November 20, 1928. 
(R. 20.) At the trial petitioner amended its pleadings 
to the effect that the net income for 1920 as stated in 
the deficiency letter should be reduced by only that 
part of the settlement of 835,000 which applied to 
purchases of scrap material made during 1920 as shown 
by the proof. (R. 20.) 

During the years 1918, 1919 and 1920 petitioner had 
purchased large quantities of scrap from the New York 
Central Railroad and the Director General of Railroads 
while the latter operated the former's lines. (R. 21.) 
The purchases were made in open competitive market 
on sealed bids. (R. 21.) Specifications and grades 
of material were advertised monthly by railroads. 
(R. 21.) Material was graded into seventy or eighty 
classes and award was made to the highest bidder for 
each class. (R. 21.) Petitioner, as did all other pur¬ 
chasers, paid for its consignments by certified check 
before the cars were released. (R. 21.) Mistakes were 
not uncommon, in which case the railroad's weighing 
and grading governed. (R. 21.) In the instant con¬ 
troversy the railroad contended that grading had been 
improper and as a result petitioner had received cars 
containing scrap of better grade than that purchased. 
(R. 22.) The demand was made as an additional cost 
of these cars. (R. 22.) It contained no claim for 
damages or penalties of any kind. (R. 25.) The 
demand was finally adjusted by petitioner paying 
835,000. (R. 25.) A true copy of a writing signed 

by the Vice-President of the New York Central Rail¬ 
road, and another signed by the Director General of 
Railroads, respectively, acknowledging receipt of the 
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payments and releasing petitioner from all claims jof 
any kind, were put in evidence. (R. 23, 24.) (Tjie 
original exhibits presented to the Board are incorpor¬ 
ated into the statement of evidence transmitted to the 
Court by the Board and the printed copies thereof 
appear on pages 23 and 24 of the printed record.) 
Upon conclusion of the hearing of petitioner’s testimony 
the Board gave respondent judgment on the record. 
(R. 27.) On November 24, 1928, the Board entered 
its order of redetermination approving the deficiency 
determined by respondent in the amount of $538.8|5. 

(R. 12.) ! 

III. Assignments of Error. 

The errors involved are comprehended in the follow¬ 
ing assignments of error (R. 18, 19): 


1. The Board erred in holding that contracts 
entered into between petitioner and the Director 
General of Railroads and between petitioner anil 
the New York Central Railroad Company, in the 
year 1920, for the purchase of railroad scrap metal, 
were completed in said year, and that petitioner’s 
liability thereon was at an end when cars con¬ 
taining such material were delivered by the carriejr 
after payment. 

2. The Board erred in failing to find that the 
demand made upon petitioner by the Directo^ 
General of Railroads and the New York Centrajl 
Railroad Company, in settlement of which 835,000 
was paid in 1925, represented a claim for addi¬ 
tional cost of scrap metal sold to petitioner during 
the years 1918, 1919 and 1920. 

3. The Board erred in failing to find that petit 
tioner in 1925 paid the Director General of Rail 
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roads $20,056.27 as additional cost of scrap metal 
purchased during the years 1918 and 1919 and the 
period from January 1, 1920, to February 28, 1920, 
of which amount 82,798.39 represented additional 
cost of scrap metal purchased during the aforesaid 
period in 1920. 

4. The Board erred in failing to find that peti¬ 
tioner in 1925 paid the New York Central Railroad 
Company $14,943.73 as additional cost of scrap 
metal purchased from said railroad during the 
period from March 1, 1920, to December 31, 1920. 

5. The Board erred in failing to find that the 
respondent in his determination of the deficiency 
against the petitioner for the year 1920 did not 
include in the deductions from gross income for 
said year any part of the settlement of 835,000 
paid as aforesaid. 

6. The Board erred in holding that no evidence 
had been introduced by petitioner upon which an 
accrual of a liability or payment for 1920 could be 
predicated. 

7. The Board erred in granting respondent a 
motion for judgment on the record. 

8. That in view of the foregoing assignments 
of error the Board erred in finding a deficiency 
against petitioner, and in failing to find an over¬ 
payment of taxes. 

IV. Questions Presented . 

The petition for review raises one principal and one 
subsidiary question, viz: 

1. Should the cost of goods sold in 1920 include 
additional payments made in 1925 in settlement 
of claims of vendors? 
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2. If the additional payments in 1925 should bd 
included in cost of goods for 1920, then in what 
amount? 

V. Statutes Involved. j 

The pertinent parts of the statutes and regulation^ 
governing the issues are as follows: 

Section 233(a) of the Revenue Act of 1918: 

“That in the case of a corporation subject to the 
tax imposed by section 230, the term ‘gross income] 
means the gross income as defined in sections 213 

sjc ^ * yy 


Section 213 of the Revenue Act of 1918: 


“That for the purposes of this title * * * the 
term ‘gross income’ (a) includes gains, profits and 
income derived from * * * the transaction of| 
any business carried on for gain or profit * * Vj 


Article 35 of Regulations 45 (interpreting Sectiorj 
213, supra): j 

“In the case of a manufacturing, merchandising 
or mining business ‘gross income’ means the total 
sales, less the cost of goods sold * * (Italics 
supplied.) 


VI. Argument. 

1. The Board erred in holding that Contracts entered 
into between petitioner and the Director General of 
Railroads and between Petitioner arid the New 
York Central Railroad Company , in the year 1920 , 
for the purchase of railroad scrap metal , were corni 
pleted in said year, and that petitioners liability 
thereon was at an end when cars containing such\ 
material were delivered by the carrier after payment\ 


\ 

i 

i 
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When a cause has been carried on appeal to a higher 
tribunal, the reasons for the decision of the lower body 
are usually of little concern, except in so far as they 
define the issues. In rejecting petitioner's claim, the 
Commissioner took the position that the subsequent 
payment in 1925, representing additional cost of goods 
purchased in 1920, was not an allowable deduction 
from gross income for 1920, contending that the evi¬ 
dence indicated the purchases represented contracts 
fully executed in 1920. (R-9.) The Board, although 

conceding that the evidence showed that the payment 
had a relation to sales of scrap made in 1920, neverthe¬ 
less held that the contract was complete in 1920. (R. 

27, 28.) Although the decision uses the expressions 
“sale" and “contract of sale," conveying an impres¬ 
sion that but a single agreement was involved, the fact 
is that the purchases were made on a series of bids. 
(R. 21.) It is around these bids and the settlement 
thereon in 1925 that the controversy revolves. 


(a) Liability Existing in 1920. 

The Board concluded as matter of law that the 
liability petitioner incurred contractually was com¬ 
plete and at: an end at the time the cars were delivered 
after payment. (R. 28.) Evidently the Director 
General of Railroads and the New York Central Railroad 
did not hold the same view. Nearly four years after¬ 
ward they confronted petitioner with a demand for 
880,000,-- asserting that scrap iron sold to it had been 
undergraded and that further liability existed. 

The scrap material in controversy had been pur¬ 
chased in open competitive market, on sealed bids. 
It was sold under specifications of the railroads and 
graded by them. Notwithstanding these conditions, 
the sellers maintained their right to recover, and the 
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| 

reciprocal liability of petitioner to pay, for the value 
of the goods in excess of the bid price. We are noi 
concerned with petitioner’s knowledge or lack o^ 
knowledge of the character of the grades of scrap rej 
ceived, or whether the claim could have been proven 
or disproven. The fact remains that Price Iron and 
Steel Company paid $35,000 in full settlement of the 
claim, thereby acknowledging liability to that extent] 
It is of slight interest whether such obligation aros4 
out of the original contract or a quasi-contract im¬ 
posed by law, but one thing is certain and that is : 
whatever the character of the liability, it arose in 192(\ 
when the scrap material was purchased , and payment 
thereof relates to that year. 

Ordinarily a release operates to extinguish a pre4 
existing debt or liability. ( Ingersoll v. Martin, 5^ 
Aid. 67, 42 Am. Rep. 322; McCrea v. Purmont, 16 
Wend. (N. Y.) 460, 30 Am. Dec. 103.) The releases 
received by petitioner (Exhibits 1 and 2, pp. 23-25 of 
Record) can have no other effect in the light of the 
testimony that the demand was for payment of ad^ 
ditional cost of goods which had been undergraded. 
(R. 22.) 

(b) Admitting Liability. ■ j 

It may be contended by respondent, as was con] 
eluded by the Board, that, since the petitioner has not 
itself by any proof indicated it admitted any liability 
on its books in 1920, it can not claim a deduction in 
that year. It will be recalled that the claim for money 
due on purchases in 1920 was not asserted against the 
buyer until 1924. Then came the demand for $80,000j 
No claim for payment in excess of the bid price having 
been asserted prior to 1924, no occasion existed for ad¬ 
mitting any liability before that time. But do such cir- 
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cumstances bar a taxpayer from later claiming a de¬ 
duction for a liability then incurred and thereafter 
paid? If so, there would be no such thing as going 
back and amending returns or correcting books. 

The rule, sometimes advanced, that a liability ad¬ 
mitted but disputed in amount is deductible in the 
year when it occurred, while a liability disputed in toto 
is deductible only in the year when finally determined, 
originated with the old Committee on Appeals and 
Review of the Treasury Department, but lacks judicial 
sanction. We are unable to agree that, if a debtor 
does not recognize a valid claim against him it is not an 
accrued liability. The liability itself is the same 
whether it is contested or not. It is not the admission 


of the liability but the act or thing done which creates 
the liability. American ('ode Co. v. Commissioner , 30 
Fed. 222. 


The amount of petitioner's liability was not de¬ 
termined until 1925, but it was attributable to goods 
purchased in 1920 and the cost thereof must be con¬ 
sidered in determining income of that year. The 
primary purpose of the law is to secure returns reflect¬ 
ing true net income. This can not be accomplished 
unless expenses incurred in and properly attributable 
to the process of earning income during a particular 
year are considered. See Appeal of Beacon Coal 
Company , 9 B. T. A. 280: U. S. v. Anderson el al. 269 
U. S. 422, 46 S. Ct. 131. 

Finally, petitioner can not be denied the right to 
the additional cost of goods as a deduction in 1920, 
when the Director General of Railroads, an adminis¬ 
trative officer of the Government, asserts that it was 
payment for additional value in that year. The fact 
that the Government took the money as additional 
cost of goods sold to petitioner in 1920 precludes the 
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necessity of any admission of liability on the part of 
petitioner, and certainly estops the Government from 
denying it. An admission or denial does not change 
the liability . 

j 

2. The Board erred in failing to find that the demand made 
upon petitioner by the Director General of Railroads 
and the New York Central Railroad Company, in 
settlement of which 835,000 was paid in 1925, repre¬ 
sented a claim for additional cost of scrap metal 
sold to petitioner during the years 1918, 1919 ahd 
1920. j 

(a) Petitioner Not Involved in Wrongful Classification. 

At the time of settlement of the claim in 1925 the 
Director General of Railroads and the Vice-President of 
the New York Central Railroad executed releases to the 
petitioner. The instrument prepared by the Director 
acknowledges the receipt and sufficiency of the payment 
and sets forth that the recipient thereby remised, re¬ 
leased and forever discharged the Price Iron and Steel 
Company in respect of scrap iron sold during the period 
of Federal control, which scrap w r as claimed by him 
as Director General of Railroads to have been wrong¬ 
fully classified, and of and from all manner of actioni, 
cause and causes of action, suits, debts, dues, sums df 
money, accounts, covenants, contracts, controversies, 
agreements, damages, claims and demands whatsoever 
in law or equity. (R. 25.) The instrument prepared 
by the Vice-President of the New York Central Rail¬ 
road contains substantially the same phraseology, ih 
respect to its claim on scrap iron sold during the period 
from March 1, 1920, to December 31, 1920. (R. 23.) j 
The primary rule of construction of all contract^ 
and deeds, including releases, is that the intention of 
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the parties must govern. It is well established that a 
release should be construed from the standpoint of the 
parties at the time of its execution. Extrinsic evidence 
is admissible to show the surrounding circumstances 
and the nature of the transaction to which it w*as in¬ 
tended to apply. In nearly every litigated case of this 
nature parol evidence is introduced so that the court 
can ascertain the situation under which the agreement 
was made. This was done in the instant case. The 
testimony did not vary, contradict, add to, or deduct 
from the language of the instruments. The releases 
were written to put an end to the dispute forever. 
Enumeration therein of the various forms of the de¬ 
mands to which it would apply in no wise operated as 
an admission by the releasee that all such imaginable 
actions existed. Obviously they were included only 
to safeguard petitioner from subsequent demands. 

The release given by Mr. James C. Davis was in 
settlement oflscrap iron sold by him during the period 
of Federal control, which it teas claimed by him as Di¬ 
rector General of Railroads ivas wrongfully classified. 
Similarly the release given by the New York Central 
Railroad settled the claim on scrap iron sold during 
the period from March 1, 1920, to December 31, 1920, 
which it was claimed by said New York Central Railroad 
was wrongfully classified. Now, the wrongful classifi¬ 
cation was but the assertion of the sellers as the instru¬ 
ments show. Their claim did not make it an adjudi¬ 
cated fact. No legal construction can be placed on 
the language from which any wrong can be imputed to 
petitioner. Unfortunately the Board misconstrued the 
instruments and concluded that petitioner had some¬ 
thing to do with the wrongful classification which in¬ 
volved it in liability. To support such a conclusion 
there is not a scintilla of evidence in .the entire case. 
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( b ) Demand TFas for Additional Cost of Goods. 

The Secretary of petitioner testified that he w^s 
familiar with the issues in the controversy and that the 
demand made by the Director General and the railroad 
was for additional cost of the goods. It covered onjy 
the excess value of the goods shipped over their bid 
value,—in short, additional cost of goods. It is inter¬ 
esting to note that the Commissioner, if his language 
in the rejection letter is correctly understood, admits 
the money paid represents additional cost of goo<Js 
sold, but declines to allow the same because he insists 
the contracts were fully executed. (See R. 9.) 

Here an anomalous situation exists. On the oije 
hand the Director General, representing the President 
and the United States, demands and receives money in 
settlement of goods sold to petitioner in 1920, and, on 
the other hand, the Commissioner of Internal Revenup, 
representing the same parties, refuses to allow tlje 
amount paid by petitioner as cost of goods in 1920. 
In their political capacity the United States are a col¬ 
lective invisible body and can act only by their officers 
and agents who administer the Government. Tlje 
activities of the Government are multitudinous, biit 
however separately carried on, they do not render the 
United States divisible, and the acts of one branch 
should not be undone or denied by another, as at¬ 
tempted by respondent. The United States, in levying 
taxes and in assuming the obligations of Federal contro|, 
was the same sovereign entity. Appeal of New York , 
Ontario & Western Railway Co ., 1 B. T. A. 1172. If' 
the United States takes money from a citizen as cost if 
goods sold to him, it should be willing for him to deduct 
that cost in his tax return. A taxpayer has no option 
as to when he will claim a particular deduction. If 
he is reporting on a cash receipts and disbursements 
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basis, the deduction is allowable only for the year in 
which payment is made. If he is reporting on the 
accrual basis, the deduction must be taken in the year 
the liability for payment was incurred. Article 35, 
Regulations 45, supra, provides that in the case of a 
merchandising business the cost of goods sold shall be 
deducted from sales in arriving at gross income. What 
was petitioner’s cost of scrap purchased in 1920? It was 
the amount actually paid,—not the invoice or bid price ,— 
but the final adjusted price. 

3. The Board erred in failing to find that petitioner in 
1925 paid the Director General of Railroads 
820,056:27 as additional cost of scrap metal pur¬ 
chased during the years 1918 and 1919 and the 
period from January 1 , 1920, to February 28, 
1920, of which amount 82,798.39 represented 
additional cost of scrap metal purchased during 
the aforesaid period in 1920. 

The release executed by the Director General of 
Railroads acknowledges receipt of §20,056.27 paid by 
Price Iron <k Steel Company in respect of scrap iron sold 
during the period of Federal control. The payment 
covered goods purchased during 1918, 1919, and 
January and February, 1920. The original invoice 
price of the cars involved in the claim amounted to 
§95,450.18. Of this, §82,132.50 represented purchases 
made in 1918 and 1919, and §13,317.08 in January 
and February, 1920. The payment of §20,056.27 was 
made as a lump sum settlement, the Director not 
making any specific apportionment to respective years 
or purchases. The distribution of the payment to the 
respective periods is therefore made in proportion to 
the amounts of the purchases in the respective periods 
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($20,056.27 x 13,317.68 -s- 95,450.18), which results n 
an increased cost of goods sold for the months of 
January and February, 1920, of $2,798.39. j 

Since the record contains all the facts necessary to 
reach this determination by a simple mathematical 
calculation, the failure of the Board to find such as a 
fact should not prevent this Court from doing so. 

4. The Board erred in failing to find that petitioner in 

1925 paid the New York' Central Railroad Com¬ 
pany 814,943.73 as additional cost of scrap metal 
purchased from said railroad during the 
from March /, 1920, to December 31 , 1920. 

The release executed by the New York Central 
Railroad acknowledges receipt of $14,943.73 paid by 
Price Iron and Steel Company in respect of scrap iron 
sold during the period from ?vTarch 1, 1920, to De¬ 
cember 31, 1920. The entire amount of this payment 
represented additional cost of goods purchased 
titioner during the last ten months of 1920. 
the additional cost of $2,798.39 for the first two months 
of 1920 to $14,943.73 for the last ten months, gives a 
total for the full year of $17,742.12, which amount 
petitioner prays this Court to find and determine ^is 
additional cost of goods in 1920. 

5 . The Board erred in failing to find that the respondent 

in his determination of the deficiency against the 
petitioner for the year 1920 did not include in tf^ie 
deductions from gross income for said year any 
part of the settlement of 833,000 paid as aforesaid. 

The Board made no findings of fact in this case. 

I 

Before the net income of $53,168.61 determined by 
respondent (R. 9) for 1920 is decreased by the additional 

i 
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cost of SI7,742.12, it is necessary to show that no part 
thereof has already been included in the cost of goods 
as computed by the respondent for said year. That 
it has not been included is proven by: 

(1) The admission in paragraph 4(a) of the Answer 

to the Petition. (R. 10.) 

(2) The testimony of the Secretary of petitioner that 

the Commissioner had allowed as cost of goods 
sold in 1920 only the original payments made 
on purchases during that year. (R. 22.) 

and the Court should so find from the record. 

6. The Board erred in holding that no evidence had been 
introduced by petitioner upon which an accrual of a 
liability or payment for 1920 could be predicated. 

The Board, in its decision sustaining respondent’s 
motion for judgment on the record, stated that “ there 
is no liability which accrued either legally or from a 
fair method'of accounting in 1920 or prior thereto.” 
(R. 29.) We have heretofore shown that a taxpayer is 
not precluded from going back and amending his return 
so as to claim a deduction. The question arises,— 
must a liability be accrued on a taxpayer’s books in 
order to be deductible for tax purposes in the year 
claimed? If so, then books and not facts determine 
income and the law is a nullitv. 

The rule requiring that an accrual entry be made on 
the books in the year an item is claimed has not been 
adhered to by the Board. It was found inapplicable 
in McCabe Lathe and Machinery Co., 9 B. T. A. 1137. 
There the question was whether SI5,000 paid in 1919 
for services rendered by an employee in 1918 should 
be deducted in the year the services were performed, 
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or the year the payment was made, the taxpayer 
having neither admitted liability in 1918 nor accrued any 
amount upon its books in that year. The Board, realiz- 
ing that the services were clearly applicable to 1918 
income, held that the item should be deducted in 19J8, 
the year the liability arose, and that the date could 
not be postponed by the debtor because of disputing 
either the liability or the amount thereof. This ruje, 
we think, should be applied not alone to liability for 
services, but to liability for merchandise, and other 
expenses as well. 

In the Appeal of Hunting Mercantile Company,\ 1 
B. T. A. 130, the Board said: 

“ Books of account are intended to reflect the 
true condition of the taxpayer’s affairs and ^:o 
assist the Government in ascertaining true npt 
income. When they do not do so they should birkd 
neither the Government nor the taxpayer. In 
determining net income for purposes of taxation, 
the actual facts and circumstances should con¬ 
trol.” 


The law requires no particular form of bookkeeping. 
The making of an entry or the lack of it should n<[)t 
be controlling in income tax issues. The petitioner 
could not become either richer or poorer by making ja 
few book entries. Baldwin Locomotive Works v. Me- 
Coach , 221 Fed. 59, 60. 

In U. S. v. Guggenheim Exploration Company , 238 
Fed. 231, 236, Manton, Judge, said: 

“The net income of a corporation subject to the 
excise tax is not to be determined by bookkeeping 
facts, but real facts * * 


The evidence shows that the amount paid by peti- 
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tioner in 1925 was additional cost of goods bought in 
1920 and that the liability therefor arose in 1920. 
What more is necessary to fix the accrual of the amount 
in that year for income tax purposes? 

7. The Board erred in granting respondent a motion for 

judgment on the record. 

Section 907(a) of the Revenue Act of 1926 required 
the Board to make findings of fact and a decision in 
each case before it, and report thereon in writing. 
Section 601 of the Revenue Act of 1928 confirms this 
requirement. In granting judgment on the record, 
the Board failed to make written findings of facts as 
required by statute. However, as all material facts 
are set forth in the record on appeal, it would seem that 
the Court could ascertain the facts in case it holds 
that the amounts paid by petitioner in 1925 should be 
included in cost of goods in 1920. 

8. That in view of the foregoing assignments of error the 

Board erred in finding a deficiency against petitioner , 
and in failing to find an overpayment of taxes. 

For the reasons stated it is finally contended that 
che Board erred in finding a deficiency against appellant 
where in fact there was no deficiency, and in failing to 
find the tax had been overpaid for 1920. 

Conclusion. 

The petitioner during the year 1920 purchased goods 
on which it incurred and thereafter paid a liability of 
817,742.12. In arriving at the deficiency in tax for 
1920, respondent failed to include the liability or any 
part thereof as cost of goods sold, thereby causing an 
overstatement of net income in said amount. Re- 


spondent’s determination has been upheld by the Board. 

Wherefore, it is submitted that the decision of tljie 
Board should be reversed and that petitioner should be 
permitted the benefit of such deduction in 1920. 

Respectfully, 


Mathews & Trimble, 
Paul D. Banning, 

Of Counsel. 


Geo. E. H. Goodner, 
Attorney for Petitioner, 
Address: Munsey Building 
Washington, D. (fc. 
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In the Court of Appeals of the District 

of Columbia 

April Term, 1929 
— 

No. 5040 

Price Iron and Steel Company, appellant 

i 

v. 

Commissioner of Internal Revenue, appellee 

7 i 

j 

APPEAL FROM THE UNITED STATES BOARD OF TAX j 

APPEALS 


BRIEF FOR APPELLEE 


PREVIOUS OPINION 

The only previous opinion in the present case ^s 
the memorandum opinion of the United States 
Board of Tax Appeals (R. 11-12), which is unr^- 
ported. 

JURISDICTION 


The petition for review in the above cause inj- 
volves a deficiency in corporation income tax in th^ 
sum of $538.85 for the year 1920, and is for th^ 
review of a final order of redetermination of the 

United States Board of Tax Appeals, entered No 

(i) 
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vember 24,1928. (R. 12-13.) The case is brought 

to this court by petition for review filed May 23, 
1929 (R. 14), pursuant to the provisions of the 
Revenue Act of 1926, c. 27, Sections 1001-1003, 44 
Stat. 9, 109-110, and pursuant to a stipulation en¬ 
tered and filed May 23,1929 (R. 13). 

QUESTION PRESENTED 

In 1920 appellant bought, paid for, took delivery 
on, and included in its cost of goods sold the con¬ 
tract price of many carloads of scrap iron. The 
contracts were completed in that year. In 1924 the 
Director General of Railroads and the New York 
Central Railroad Company, vendors, demanded the 
payment of $80,000 on the ground that a wrongful 
grading and classification of the scrap metals had 
been effected! whereby appellant obtained it for 
prices much less than its real value. Appellant 
contested the demand but after considerable nego¬ 
tiations, wherebv it succeeded in having the claim 
decreased to less than one-half of the amount orig¬ 
inally demanded, appellant paid $35,000 in 1925 
for the release and discharge of any “ damages, 
claims and demands, ” etc., for scrap metals 
“wrongfully classified.” (R. 23-25.) 

The question is, was this amount, first demanded 
in 1924, but contested, reduced and finally paid in 
1925, a proper deduction as a part of appellant’s 
costs of goods sold in 1920 % 


STATUTE AND OTHER AUTHORITIES INVOLVED 


Revenue Act of 1918, c. 18,40 Stat. 1057: 

Sec. 232. That in the case of a corporation 
subject to the tax imposed bv section 230 
the term “net income” means the gross in¬ 
come as defined in section 233 less the deduc¬ 
tions allowed by section 234, * * *. 

Sec. 212. (a) That in the case of an indi¬ 
vidual the term “ net income ” means fhe 
gross income as defined in section 213, ijess 
the deductions allowed by section 214. 


* 


■& 


* 


* 


* ! 


Sec. 234. (a) That in computing net in¬ 
come * * * there shall be allowed as 

deductions: 

(1) All the ordinary and necessary ex¬ 
penses paid or incurred during the taxable 
year in carrying on any trade or busi¬ 
ness, * * 


* . 




* 


(4) Losses sustained during the taxable 
year and not compensated for by insurance 
or otherwise; 


* 


Treasury Department Regulations 45 (1920 
Edition): | 

Art. 35. Gross income from business .—In 
the case of a manufacturing, merchandising 
or mining business “gross income” mea^s 
the total sales, less the cost of goods sold, pips 
any income from investments and from inci¬ 
dental or outside operations or sources. \n 
determining the gross income subtractions 
should not be made for depreciation, deple¬ 
tion, selling expenses or losses, or for items 
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not ordinarily used in computing the cost of 
goods sold . * * *. (Italics ours.) 

Art. 101. Business expenses .—Business 
expenses, whether subtracted from total re¬ 
ceipts in computing gross income or deducted 
from gross income in computing net income, 
include all items entering into what is or¬ 
dinarily known as the cost of goods sold, to¬ 
gether 'with selling and management ex¬ 
penses, * * *. Among the items to be 

treated as business expenses are material, 
labor, supplies, and repairs in the case of a 
manufacturer, while a merchant would in¬ 
clude his purchases of goods bought for re¬ 
sale. In either case the amount to be taken 

as a deduction in anv rear should be deter- 

%/ %/ 

mined by taking into consideration the in¬ 
ventory at the beginning and end of the 
year. * * *. (Italics ours.) 

Art. 111. When charges deductible ,— 
* * *. Any amount paid pursuant to a 

judgment or otherwise on account of 
damages * * * or otherwise, is deduct¬ 

ible from gross income when the claim is put 
in judgment or paid , less any amount of such 
damages as may have been compensated for 
by insurance or otherwise. * * *. (Ital¬ 

ics ours.) 

Rule 30, Board of Tax Appeals : 

BURDEN OF PROOF 

The burden of proof shall be upon the 
petitioner, except that in respect of any new 
matter of fact pleaded in his answer, it shall 
be upon the respondent. 
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STATEMENT OF FACTS 


The appellant corporation was organized in ^913 
under the laws of the State of Illinois, withj its 
principal office in Chicago, Illinois. It was en¬ 
gaged in the business of buying and selling sqrap 
metal during the years 1918, 1919, and 1920 (B. 3, 
21), and kept its accounts and rendered its income- 

tax return for the rear 1920 on the accrual basis 

«/ 

(R. 5,11,16). In its return for that year appel¬ 
lant reported all the items of income appearing on 
its books, deducted all the expenses on the bobks, 

and thereby arrived at net income from which a 
%/ 

tax in the amount of $9,748.52 was computed on I the 


In¬ 


return, and susequently the Commissioner of 
ternal Revenue, pursuant to a Revenue Agent’s 
investigation of appellant’s books and records, de¬ 
termined a deficiency for that year in the sunj of 
$538.85. (R. 4, 7,9,15.) 

Appellant purchased scrap metals from the Rail¬ 
road company on sealed bids. When the forpier 
gave shipping instructions and sent its check! to 
the railroad company for the invoice price, the (jars 
of scrap metals were released to the purchaser. Ap¬ 
pellant purchased during 1918,1919, and 1920 from 
the Director General of Railroads and the Xew 
York Central Railroad Company a great nuipber 


of cars of scrap metals in this manner. (R. ^2.) 
Mistakes in weights of cars were frequently foi^nd, 


but the railroads sold with their weighing and grad¬ 
ing to govern. These conditions prevailed during 
1919 and 1920. (R. 21.) 


\ 
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In 1924 the Director General of Railroads and 
the New York Central Railroad Company through 
their attorneys demanded $80,000 from appellant 
on account of the wrongful classification and grad¬ 
ing of scrap metals which appellant had purchased 
from them. Appellant disputed the claim, re¬ 
ferred the matter to its attorneys, and after several 
months of negotiations extending to the end of 
March, 1925, made a payment in the decreased 
amount of $35,000 in settlement of the demand (R. 
22), and, according to the contractual releases, for 
the discharge of any claims, damages and demands 
of any kind which the New York Central Company 
(R. 23) and the Director General of Railroads (R. 
24, 25) then had or shall have against appellant 
(R. 22-25). 

Thereafter appellant filed with the Commis¬ 
sioner of Internal Revenue a claim for refund, 
requesting permission to deduct $35,000 paid in 
1925 as additional cost of goods sold for the year 
1920, but the Commissioner in deficiency letter 
dated April 27, 1926, denied the request on the 
ground that appellant’s contracts for purchases in 
1920 were fully executed in that year. (R. 7-9.) 
Appellant, by amendment of its petition to the 
Board of Tax Appeals for review of the Commis¬ 
sioner’s final determination of the deficiency, re¬ 
quested that $17,742.12 of the $35,000 be allowed as 
additional cost of goods sold for 1920, the balance 
applying to years prior thereto. (R. 17.) Allow¬ 
ance of that amount as a deduction for 1920 would 


sold 


i 

result in the elimination of the deficiency founkl by 
the Commissioner and in a substantial refmjd to 
appellant. 

Upon the foregoing facts the Board of Tax Ap¬ 
peals denied appellant’s claim for deduction of the 
amount paid in 1925 as additional cost of goods 
in 1920, and entered judgment for appellee 
tabling the latter’s determination of a deficiency 
against appellant for the year 1920 in the amount of 
$538.85. (E. 12-13.) From the judgment so en¬ 

tered the taxpayer appealed. (R. 14.) 

i 

SUMMARY OF ARGUMENT 

The finding of the Commissioner of Internal Rev¬ 
enue to the effect that the amount here in contro¬ 
versy was not deductible as of 1920 because the con- 
* 

tracts of purchase for that year had been completed 
was prima fade correct and the burden was upon 

i x 

the taxpayer to prove it erroneous. This was! not 
done. The Board of Tax Appeals held that tjiere 
was nothing to indicate anv additional contractual 
liability and that the evidence was insufficient to 
establish a cause of action. There was ample jevi- 
dence to support the Board’s action. 

It is submitted that according to the wording 
of the contractual releases the payment in con¬ 
troversy was actually for the discharge of clalims 
for damages and not for additional cost of gejods 
purchased as contended by appellant. At mo^t it 
represented a contingent liability. The regulations 


provide that such liabilities paid on account 


of 
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damages or otherwise are deductible when the claim 
therefor is finally agreed to or paid. The original 
amount first claimed in 1924 was not only not ad¬ 
mitted but was disputed and after several months 
of negotiations finally paid in the decreased amount 
in the following year. Under the decision of the 
United States Supreme Court in Lucas v. American 
Code Co., infra, this contingent liability was clearly 
not deductible until all the events had occurred 
wherebv liabilitv became definitelv fixed. This was 
not until 1925. 


ARGUMENT 

A sum of money demanded from appellant in 1924 but 
contested, reduced, and finally paid in 1925 can not be 
allowed as a deduction from gross income as a part 
of appellant’s cost of goods sold in 1920 

Under the facts of the instant case the deduction 
which appellant seeks to make in its return for the 
vear 1920 was not evidenced bv anv actual liabilitv 
to pay any determined or determinable amount. 
The liability, if any, was contingent, and the con¬ 
tingency did not develop until 1925. See United 
States v. White Dental Co., 274 U. S. 398. The 
fact that appellant rendered its returns on the 
accrual basis is immaterial, because all the events 
had not occurred until 1925 wherebv liabilitv be- 
came fixed. Then only did appellant reach the 
conclusion that it was liable and thereby the con- 
tingenev which made the liabilitv in a measure 
questionable was removed. 
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Appellant cites the case of the American Code 
Co. v. Commissioner (C. C. A. 2nd), 30 F. (2d) 222, 
for the conclusion that it is not the admission of the 
liability but the act or tiling done which creates fclie 
liability. In that case the taxpayer’s sales man¬ 
ager in 1919 brought suit for $100,000 damages on 
an eighteen-year contract dated January, 1919, 
against the American Code Company for wrong¬ 
fully discharging him. In 1922 judgment for ap¬ 
proximately $21,000 was obtained against the tax¬ 
payer, and it was affirmed on appeal in 1923. In 
1919 and subsequent years the taxpayer set up 
reserves to meet this expected but contingent lia- 
bility. After the judgment was affirmed by j the 
highest court of the State, the taxpayer sought to 
deduct the liability as of 1919, the year in which 
taxpayer claimed it arose, and the Circuit Cpurt 
of Appeals, reversing the Board of Tax Appeals, 
allowed such deduction. Since appellant’s prief 
was filed, however, the United States Supijeme 
Court reversed the holding of the Circuit Court of 
Appeals (See Lucas v. American Code Co., Nol. 67, 
October Term, 1929, decided February 24,1930, not 
yet reported, but see Prentice Hall Federal Tax 
Service, Vol. 1 (1930), p. 650), and held that \Vhen 
the liability therein was denied and strenuously 

%> %f 

contested, the amount of liability, if any, was un¬ 
predictable and depended in part on the course of 
future events; that the taxpayer did not accrue on 
its bopks within the taxable year the estimated 





amount of the loss; that reserves for contingent 
liabilities are not allowable as deductions; and that 
the loss actually paid in 1923 was, as a matter of 
law or of undeniable fact, not sustained in 1919, 
nor did the taxpayer so regard it. 

The analogy between the foregoing and the in¬ 
stant case is obvious. Appellant, by reason of the 
wrongful classification of the goods purchased, sub¬ 
jected itself to a liability, demand for which in the 
amount of $80,000 was first made in 1924. It was 
not acquiesced in as additional cost of goods pur¬ 
chased but was contested and fought through nego¬ 
tiations covering a period of several months, and 
after being reduced to less than one-half of the 
original claim was paid in the latter part of March, 
1925. in the amount of $35,000. Clearly this was a 
loss, all the events fixing the liability of which had 
not occurred until March, 1925; it was not entered 
on appellant’s books until 1925. and, under the hold¬ 
ing in the American Code Company case, supra, it 
did not constitute a deductible loss to appellant, if 
at all, until March, 1925. 

The Board of Tax Appeals held that nothing ap¬ 
peared to indicate any additional contractual lia¬ 
bility by reason of the fact that the goods were pur¬ 
chased in 1920 and paid for prior to delivery in 
accordance with a recognized trade custom and pre¬ 
sumably in accordance with the contracts (although 
the contracts were not in evidence), and held fur¬ 
ther that there w*as no additional liability set up on 
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appellant’s books and no other evidence to indicate 
either a legal or an accounting accrual, and thaj the 
seller’s demand for additional payment on the 
ground that the goods purchased in 1920 had been 
wrongfully graded and classified was first made in 
1924, was disputed, and after several months of 
negotiations was decreased in amount and finally 
settled by payment in 1925. Appellant received 
contractual releases therefor which indicated, not 
that the amount paid in settlement was additional 

i 

purchase price of the scrap iron as contended by 
the appellant, but that it represented a liability of 
the appellant for wrongful classification and o\}ier 
claims and damages. The Board concluded ihat 
since the evidence was insufficient to establish a 
cause of action judgment should be entered forj the 
appellee. There was ample evidence to support 
the Board’s conclusion. (R. 20-30.) j 

Appellant’s witness Bergman stated “that the 
demand made by the New York Central Railroad 
and the Director General was for additional cost of 
goods; and that said demand contained no element 
of damages or penalties of any kind.” (Italics 
ours.) (R. 25.) This witness went considerably 
into detail in explaining the manner of buying and 
selling scrap iron from railroads. (R. 20-22.) No 
effort, however, has been made to advise the Com¬ 
missioner, the Board of Tax Appeals, or this court 
of the number of tons of the various classes of sc^ap 
iron purchased from the New York Central Rkil- 
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road Company or the Director General during 
1920; the price paid for the various amounts; the 
number of tons or cars which were wrongfully clas¬ 
sified; the difference between the price paid and 
that which should have been paid; the part the ap¬ 
pellant or its agents played in, and their knowledge 
or lack of knowledge of the wrongful classification, 
or the portion, if any, of the sums paid in settle¬ 
ment which was applied to the difference between 
the price originally paid under the wrongful classi¬ 
fication and that which should have been paid un¬ 
der a proper Classification. Neither is this court 
advised of the facts on which the witness Bergman 
predicated his conclusion (R. 22, 25) that the 
amount paid in settlement was paid for additional 
cost of goods purchased. There is no evidence in 
the record to show whether or not all the scrap iron 
in question was sold by the appellant during 1920, 
or that it was included in the closing inventory on 
December 31,1920, as required by the Begulations. 
A determination of all these material matters is 
necessarv in order to clearlv fix the tax liability of 
the appellant for the year in question. Since it 
offered no evidence in connection therewith, it has 
not met the burden of proof which is placed on it by 
law. The Commissioner’s determination of a defi¬ 
ciency is prim a facie correct, and the burden of 
proving it in error rests upon the taxpayer. Rule 
30, Board of Tax Appeals; United States v. An¬ 
derson, 269 U. S. 422; Wick wire v. Beinecke, 275 
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U. S. 101. Botany Mills v. United States, 278 IT. S. 
282; United States v. Mitchell, 271 U. S. 9; Avery 
v. Commissioner of Internal Revenue (C. C. A. 
5th), 22 F. (2d) 6, 8; Royal Packing Company v. 
Commissioner, 22 F. (2d) 797; Bishoff v. Com¬ 
missioner of Internal Revenue, 27 F. (2d) 91. 

If the sum demanded in 1924 in the amount of 
$80,000 and finally paid in 1925 in the reduced 
amount of $35,000 actually represented additional 
cost of goods purchased in 1920, it would seen to 
have been necessary for appellant to pay the eiftire 
amount demanded without thought or hope ofj re¬ 
duction instead of conducting negotiations with the 
claimants over a period of several months with the 
result that in 1925 less than one-half thereof 'was 
paid in satisfaction of the demand. On yrhat 
grounds could appellant have denied this alleged 
“cost,” entered into negotiations, and secured a re¬ 
duction to less than one-half of the actual cbst ? 

I 

The record contains no evidence of a decreas^ in 
prices of scrap metals, or of trade discounts, or jof a 
cancellation of any part of the original prices b\j the 
vendors. The answer seems to appear in the ward¬ 
ing of the contracts of release (R. 23-24) whereby 
for the payment of $35,000 to the Director General 
of Railroads and to the New York Central Railroad 
because the scrap iron sold to appellant “was 
wrongfully classified,” the claimants “remised,, re¬ 
leased and forever discharged * * * the baid 

Price Iron & Steel Company * * * of find 

from any claim of any kind, character, or desqrip- 
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tion * * * an( j 0 f an d from all manner of ac¬ 

tions, cause and causes of action, suits, debts, dues, 
sums of money, accounts, covenants, contracts, con¬ 
troversies, agreements, damages, claims and de¬ 
mands whatsoever in law or in equity, which said 
New York Central Railroad Co. now has against 
said Price Iron & Steel Company” (R. 23, 25). 
(Italics ours.) It is obvious, therefore, that this 
additional amount was not demanded because of a 
mistake of the railroad company’s agents in the 
grading of the scrap iron sold to appellant, as the 
vendors would then have been bound bv the terms 
of the contracts. It was testified “that mistakes in 
weights of cars were often found, hut that the rail¬ 
roads sold with their weighing and grading to 
govern; and that the aforesaid conditions prevailed 
in * * * 1920 ” (Italics ours.) The only 

possible inference, therefore, is that the money was 
demanded and received from appellant because of a 
wrongful classification of the scrap iron for which 
appellant w’as in some measure liable. The amount 
demanded was not admitted by appellant to be ad¬ 
ditional cost of goods previously purchased but was 
contested and after several months of negotiations 
was paid in the decreased amount in March, 1925. 

The scrap metals were purchased on contracts by 
appellant in 1920, payment having been made be¬ 
fore delivery. The contracts were completed and 
there was no additional liability thereon legally or 
from an accounting standpoint. The conclusion is 
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unavoidable, therefore, that the payment mad£ in 
1925 was not additional cost of goods purchased in 
1920 but actually was a payment of a liability aris¬ 
ing out of the wrongful classification and gracing 
of the scrap iron. This payment was in fact for a 
loss sustained by reason of appellant’s wrongful 
conduct and if deductible at all it would be in j the 
rear when all the events had occurred whereby!the 
liability became fixed, that is, in March, 1925. ! 

Appellant states (Br. p. 8) that, although |the 
Board of Tax Appeals concluded as a matter of law 
that the liabilitv incurred contractuallv was com- 
pleted and at an end at the time the cars of scrap 
iron were delivered after payment, it is evident that 
the Director General of Railroads, representing an¬ 
other branch of the same indivisible Government, 
and the New York Central Railroad did not hold 
the same view in that nearly four years afterward 
they confronted appellant with demand for $^0,- 
000 asserting that the scrap iron sold had been pn- 
dergraded and that further liabilitv existed. IJ: is 
true as appellant contends that the vendors asserted 
a further liability and appellant, after contest, 
recognized it by payment by reason of a “wrongful 
classification.” But appellant’s conclusion (Br. 
23. 9) that “whatever the character of the liability, 
it arose in 1920 when the scrap material was pur¬ 
chased, and payment thereof relates to that ye^r” 
does not follow, for it is well settled that it is not jhe 
year in which occurred all the events whereby l^a- 


! 

i 
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bility arose, but the year in which all of the events 

occurred by which liability became fixed —1925 in 

the instant case—which is controlling for purposes 

of deductions. United States v. Anderson, supra. 

If this demand for additional payment represented, 

as appellant contends, what the vendors considered 

additional cost of goods sold, it would seem to have 

been necessarv for them onlv to have executed a 

* » 

receipt for the specific amount of the alleged addi¬ 
tional cost. The vendors, however, demanded an 
additional payment for a “further liability,” which 
appellant paid only in part in consideration of the 
release of any further claims, demands, damages, 
etc. Since it is obvious that appellant did not pay 
damages for the railroad company’s wrongful clas¬ 
sification of the scrap iron, it may be properly and 
logically assumed that appellant itself was involved 
not in the erroneous but in the wrong fid classifica¬ 
tion. The conclusion is, therefore, unavoidable that 
the Director General of Railroads as well as the 

i 

New York Central Railroad did not accept this pay¬ 
ment as additional cost of goods sold on contracts 
completed nearly five years previously, but rather, 
as the releases show, for the discharge of any dam¬ 
ages, demands, etc., flowing out of the wrongful 
classification of the materials. 

In view of the foregoing it is obvious that the 
amount of $80,000 first demanded in 1924, dis¬ 
puted and vigorously contested by appellant, and 
ultimately paid in the decreased amount of $35,000 


✓ 


in 1925, could not, under any circumstances, con¬ 
stitute a proper deduction as a part of appellant’s 
cost of goods sold for 1920. 


CONCLUSION 


It is respectfully submitted that the decision 
the Board of Tax Appeals is correct and should 
affirmed. 
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